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P-H operated a | aw practice as a sole proprietorship at
all relevant tinmes. R audited Ps’ 1987 joint tax return and
made several adjustnents to the Schedules A and C attached
to this tax return. Ps agreed to R s adjustnents and the
resulting deficiencies and additions to tax. In 1994, R
sei zed real property that Ps owned; in 1995 R sold the
property and applied the proceeds to Ps’ underpaynent of
their 1987 incone tax liability and interest thereon. On
Schedul e C of their 1995 joint tax return, Ps deducted the
1987 under paynent interest that had been thus paid.

1. Held: Insofar as sec. 1.163-8T, Tenporary |ncone Tax
Regs., 52 Fed. Reg. 24999 (July 2, 1987), and sec. 1.163-
9T(b)(2)(i)(A), Tenporary Inconme Tax Regs., 52 Fed. Reg.
48409 (Dec. 22, 1987), apply under the circunstances herein
to characterize the 1987 underpaynment interest thus paid in
1995 as not being “interest * * * on indebtedness properly
all ocable to a trade or business” within the neaning of sec.
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163(h)(2)(A), I.R C 1986, and therefore as not being
deducti ble under ch. 1, 1.R C. 1986, these regulations are
val i d.

2. Held, further, Redlark v. Conmm ssioner, 106 T.C 31
(1996), revd. and remanded 141 F.3d 936 (9th G r. 1998),
will no | onger be foll owed.

3. Held, further, Ps are not entitled to deduct the
interest they paid in 1995 on account of the underpaynent of
their 1987 incone tax liability.

Charles B. Sklar!, for petitioners.

Joseph I neich, for respondent.

CHABOT, Judge: Respondent determ ned a deficiency in Federa

i ndi vidual inconme tax for 1995 agai nst petitioners in the anmount

of $29,879.2 The issue for decision is whether petitioners may

deduct for 1995 the interest they paid in 1995 on their 1987

Federal individual incone tax underpaynent.?3

! Cheryl R Frank and Gerald W Kelly, Jr., appeared on

petitioners’ behalf at the trial. A few nonths later, before

filing any briefs, they noved for |eave to w thdraw as counsel;
the Court granted their notion. Later Charles B. Sklar entered
hi s appearance and thereafter represented petitioners on brief.

2 O this total, $28,015 is incone tax under ch. 1 and

$1,864 is self-enploynent tax under ch. 2.

Unl ess indicated otherwi se, all section and chapter

references are to sections and chapters of the Internal Revenue
Code of 1986 as in effect for 1995. The section references in
table 1, infra, are to this Code as in effect for 1987.

3 Respondent disallowed petitioners’ $69,617 deduction of
(continued. . .)
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FI NDI NGS OF FACT

Sonme of the facts have been stipul ated; the stipulations and
the stipulated exhibits are incorporated herein by this
ref erence.

Petitioners Edward A. Robinson Il (hereinafter sonetines
referred to as Edward), and Diana R Robinson resided in
Loui siana when they filed their petition in the instant case.

A. Edwar d’ s Backgr ound

In 1970, Edward was graduated from Granbling State
University, cumlaude, with a double major in political science
and English. In 1971, Edward received a master’s degree in
crimnal jurisprudence fromthe State University of New York at
Al bany. In 1975, Edward received his | aw degree from Rutgers
University. Edward al so was awarded an honorary LL.D. fromWrld
University, in Tucson, Arizona.

After his Rutgers graduation, Edward worked as the chief

adm ni strator of the Louisiana Justice Departnent. Edward

3(...continued)
“other interest” that was reported on the Schedule C (Profit or
Loss From Business) attached to their 1995 tax return. The
$69, 617 interest paynent was nade in respect of petitioners’
under paynent of their 1987 Federal individual incone tax
l[tability. The other adjustnents that respondent nmade to
petitioners’ 1995 return were to petitioners’ Schedule A
(I'tem zed Deductions) and to the conputation of the self-
enpl oynment tax deduction and the self-enploynment tax liability
for Edward A. Robinson Il1. These adjustnents are conputational;
their resolution depends on our determ nation of the issue for
deci si on.
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resigned fromthis position and opened his own |aw practice in
1979. Edward’'s |law practice focused al nost exclusively on
personal injury cases. At all relevant tinmes, Edward s | aw
practice was operated as a sole proprietorship.

B. 1987 Return and Audit Ther eof

During 1989, respondent audited petitioners’ 1986 and 1987
joint tax returns.*

On their 1987 tax return, petitioners reported $6, 274
i nterest income and $60, 677 net profit fromEdward s | aw
practice. On the 1987 Schedule C, petitioners reported $388, 000
gross receipts, $18,500 cost of goods sold, and $308, 823
deductions, leading to the $60,677 net profit. On the 1987 Form
1040, petitioners reported $3,866 chapter 1 inconme tax, $5, 387
chapter 2 self-enploynment tax, $502 addition for underpaynent of
estimated tax, and no w thholding or other paynents, for a total
of $9,755 owed. Petitioners tinely paid this $9, 755.

Respondent proposed adjustnents to petitioners’ 1987 taxable
i ncone, and a deficiency and additions to tax as shown in table

1

4 We do not make further findings as to 1986 because the
parties have stipulated that the $69,617 itemwhich is the basic
adjustnment in the instant case is entirely interest on the
under paynent of petitioners’ 1987 tax liability.
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Table 1
ltem Anpunt_

Unr eported i ncone! $25, 377. 81
Sched. C adj ustnents--net 195, 715. 95
Sched. A adj ustnent--

consequenti al 2 6, 389. 00
Sched. A adj ustnents--other (658. 59)
Def i ci ency 83, 632. 30
Addi tion--sec. 6653(a)(1)(A) 4,181. 62
Addi tion--sec. 6653(a)(1)(B) 8
Addi tion--sec. 6661 20, 908. 08

L' Al of the unreported income was from Edward’ s | aw practi ce.

2 Reduction in nmedical expense deduction, resulting fromincrease
i n adjusted gross incone because of additional inconme from
Edward’ s | aw practi ce.

3 Fifty percent of the interest on $83,632. 30.

Petitioners agreed to these proposed changes, and the
appropriate anounts were assessed.

Respondent seized certain of petitioners’ property in 1994,
sold the property in 1995, and in 1995 applied $69, 617 of the
proceeds to petitioners’ interest on the underpaynent of their
1987 tax liability.

The $69, 617 interest paynent was not related to any

l[itability on petitioners’ 1987 tax return as originally filed, as

all such liability had been tinely paid. This interest paynent
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was applied only to interest assessed as a result of the 1987
audit deficiency in tax and additions. Petitioners deducted this
$69, 617 as “Interest: * * * Other” on line 16b of the Schedule C
(Edward’s law practice) on their 1995 tax return.

On their 1995 tax return, petitioners reported $359, 915 net
profit fromEdward’'s |aw practice (Sched. C), $1,410 royalty
i ncone (Sched. E), and a $1,702 | oss on sal es of business
property (Form 4797). On the 1995 Schedule C, petitioners
reported $523,480 gross receipts, $26,340 cost of goods sold, and
$137, 225 deductions (including the disputed $69, 617 ot her
interest itenm), leading to the $359,915 net profit. On the 1995
Form 1040, petitioners reported $108, 735 chapter 1 incone tax,
$17, 228 chapter 2 self-enploynment tax, $59 addition for
under paynment of estimated tax, and $110, 000 estimated tax

paynents, for a total of $16,022 owed.

The $69, 617 was interest paid in 1995 but it was not on
i ndebt edness properly allocable to Edward’ s | aw practi ce,
petitioners’ only relevant trade or business.
OPI NI ON

A. The Parties’ Contentions

The parties focus their dispute on whether section 163

prohi bits all owance of petitioners’ clainmed $69, 617 Schedule C
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i nterest deduction; in particular whether the interest is “on
i ndebt edness properly allocable to a trade or business”, within
t he nmeani ng of section 163(h)(2)(A), and therefore exenpt from
t he general disallowance rule of section 163(h).

Petitioners contend that the $69,617 interest qualifies for
the exenption fromthe disallowance rule and that a regulation to
the contrary is invalid, relying on this Court’s opinions to that
effect. In the alternative, they contend that the regulation is
not an authoritative interpretation of the applicable statutory
| anguage, the regul ation having been issued before the statutory
| anguage was enact ed.

Respondent relies on the regulation as an authoritative
interpretation of an anbi guous statute and notes that the Courts
of Appeals of five different circuits have cone to the sane
conclusion. As to the prior opinions on which we relied in
invalidating the regulation, respondent’s brief states that “It
is therefore respondent’s position that pre-section 163(h) case
law is irrelevant to the resolution of the instant case.” 1In the
alternative, respondent contends that, if we were to concl ude
“that deficiency interest attributable to a trade or business is
deductible, then an allocation of the deficiency interest in this
case to the Schedule C adjustnents and to the Schedule A

adjustnents for the 1987 year, wll be required.”
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Nei t her side contends that we should distinguish between the
factual settings presented in our two prior opinions on this
subject. Apart fromrespondent’s alternative contention as to
the 1987 Schedul e A adjustnents, respondent apparently accepts
that, if the regulations are not valid, then the interest expense
resulting fromthe 1987 Schedule C adjustnents is properly a 1995
Schedul e C deducti on.

B. Summary of Concl usi ons

We agree with respondent’s primary position and nuch of
respondent’ s anal ysi s.

Section 162(a) allows a deduction for “all the ordinary and
necessary expenses paid or incurred during the taxable year in
carrying on any trade or business”; this includes interest.
Section 163(a) allows a deduction for “all interest paid or
accrued within the taxable year on indebtedness”; this is allowed
even if the interest would not be deducti bl e under section
162(a). Notw thstanding this broad all owance | anguage there are
statutory limtations on amounts (e.g., sec. 163(d), relating to
investnment interest) and prohibitions (e.g., sec. 163(f),
relating to registration-required obligations), that override not
only section 163, but all of chapter 1 (sec. 163(d)(1)) or even
“any other provision of law (sec. 163(f)(1)).

In the instant case we focus on the prohibition in section

163(h) (1), prohibiting any deduction under chapter 1 for
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“personal interest”. The Congress has defined this term
conpr ehensi vel y° in section 163(h)(2), so we focus on the
specifics of the relevant part of the definition--“properly
all ocable to a trade or business” (sec. 163(h)(2)(A))--rather
t han concepts involved in “personal”

Exam nation of the history of the legislation, both the
sequence of events and the formal explanations, does not lead to
any clear answer as to the neaning of the finally adopted
statutory | anguage. It is clear, however, that the Congress
chose | anguage different fromthe statutory | anguage that had
been construed in earlier cases. This strongly suggests that the
Congress intended a neaning different fromthe ol der statutory
| anguage, but it does not clearly indicate what the Congress
i ntended that difference to be.

It isinthis setting that we reach the Treasury
Regul ations--section 1.163-8T, Tenporary |Incone Tax Regs., 52
Fed. Reg. 24999 (July 2, 1987), and section 1.163-9T(b)(2)(i) (A,

Tenporary |Incone Tax Regs., 52 Fed. Reg. 48409 (Dec. 22, 1987).°

> That is sec. 163(h)(2) provides that “the term * personal
interest’ neans”. (Enphasis added.) Conpare secs. 64 and 65
(“the term* * * includes” (enphasis added)).

6 Sec. 6232(a) of the Technical and M scel |l aneous Revenue
Act of 1988 (TAMRA 1988), Pub. L. 100-647, 102 Stat. 3342, 3734-
3735, added subsection (e) to sec. 7805. Sec. 7805(e)(2)
provi des that “Any tenporary regulation shall expire within 3
years after the date of issuance of such regulation.” Sec.
7805(e)(2) applies to any tenporary regul ation issued after Nov.
(continued. . .)
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It is accepted that these regulations, if not invalid, would
result in our concluding that interest on petitioners’ 1987
under paynent of Federal inconme taxes is nondeductible personal
interest. W conclude that, taking into account the uncertainty
as to the neaning of the statute, even as inforned by the history
of the legislation, these regulations constitute a perm ssible
interpretation of the statute. As a result, the regulations are
not invalid, and so petitioners’ clainmed interest expense
deduction is not allowed under chapter 1

C. Caselaw Setting of the |Issues

We first addressed the validity of section 1.163-8T,
Tenporary Income Tax Regs., 52 Fed. Reg. 24999 (July 2, 1987),
and section 1.163-9T(b)(2)(i)(A), Tenporary Inconme Tax Regs., 52

Fed. Reg. 48409 (Dec. 22, 1987), in Redlark v. Comm ssioner, 106

T.C. 31, 34 (1996). At that tinme, the Court of Appeals for the
Eighth Grcuit was the only Court of Appeals that had addressed
the issue, and it concluded that section 1.163-9T(b)(2)(i) (A,
Tenporary I ncone Tax Regs., supra, is not invalid. Mller v.

United States, 65 F.3d 687, 691 (8th Gr. 1995). Wth all due

respect to the Court of Appeals for the Eighth Crcuit, we

concluded in Redlark v. Conm ssioner, 106 T.C at 42, 47, that

5(...continued)
20, 1988. TAMRA 1988 sec. 6232(b), 102 Stat. at 3735. The
regul ati ons herein involved were issued before Nov. 20, 1988, and
thus the “sunset” provision of sec. 7805(e)(2) does not apply to
t hese regul ati ons.
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both section 1.163-8T, Tenporary Incone Tax Regs., supra, and

section 1.163-9T(b)(2)(i)(A), Tenporary Incone Tax Regs., supra,
as applied to the facts presented in Redlark were unreasonabl e.

Rel ying on Redlark v. Conm ssioner, supra, we held in Kikalos v.

Conmi ssioner, T.C. Menp. 1998-92, that the interest on the incone

tax deficiencies resulting fromthe operation of the taxpayer-
husband’ s uni ncor porated trade or busi ness was deducti bl e under
section 163(h)(2)(A) because the interest was properly allocable
to the taxpayer-husband’ s uni ncorporated trade or business.

The Courts of Appeals for the Ninth and Seventh G rcuits

reversed our decisions in Redlark v. Comm ssioner, supra, and

Ki kal os v. Comm ssi oner, supra, respectively, and held that

section 1.163-9T(b)(2)(i)(A), Tenporary Incone Tax Regs., supra,

is a reasonable interpretation of section 163(h). Kikalos v.

Comm ssioner, 190 F.3d 791, 799 (7th Gr. 1999), revg. T.C Meno.

1998-92; Redlark v. Conm ssioner, 141 F.3d 936, 942 (9th Cr.

1998), revg. and remanding 106 T.C. 31 (1996). The Courts of
Appeal s for the Fourth and Sixth Circuits also reached the sane

conclusion. MDonnell v. United States, 180 F. 3d 721, 723 (6th

Cr. 1999); Allen v. United States, 173 F. 3d 533, 538 (4th G

1999) .7

" Although the Courts of Appeals for the Fourth and Seventh
Crcuits noted the application of sec. 1.163-8T, Tenporary | ncone
Tax Regs., 52 Fed. Reg. 24999 (July 2, 1987) (Allen v. United
States, 173 F.3d 533, 537 (4th GCir. 1999); Kikalos v.

(continued. . .)
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The Courts of Appeals uniformy relied on the follow ng
rationale to support their conclusions that section 1.163-
9T(b)(2)(i)(A), Tenporary Inconme Tax Regs., supra, is not
invalid: (1) The regulation is not inconsistent wwth either the
statute or its legislative history, and (2) the regulation is
supported by the Staff of the Joint Commttee on Taxati on,
CGeneral Explanation of the Tax Reform Act of 1986 (J. Conm Print

1987), hereinafter referred to as the 1986 Bl ue Book. Kikalos v.

Conmi ssioner, 190 F.3d at 798; MDonnell v. United States, 180

F.3d at 723 (adopting the rationale of Redlark v. Conm ssioner,

141 F.3d at 936); Allen v. United States, 173 F. 3d at 537-538;

Redl ark v. Conmi ssioner, 141 F.3d at 941; Mller v. United

States, 65 F.3d at 690.
Al t hough the judicial |andscape surroundi ng section
163(h)(2)(A) has changed significantly since our decisions in

Redl ark v. Conmi ssioner, supra, and Ki kalos v. Conm ssi oner,

supra, the legislative | andscape has not. Since section 1.163-
9T(b)(2)(i)(A), Tenporary Incone Tax Regs., supra, was published
in the Federal Register, Congress has not anmended section
163(h)(2)(A) so as to conpel a construction of section

163(h)(2)(A) contrary to the Secretary’ s construction as enbodi ed

(...continued)
Comm ssioner, 190 F. 3d 791, 794 (7th CGr. 1999), revg. T.C Meno.
1998-92), none of the cited Court of Appeals opinions
specifically discussed the validity of this regulation.
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in section 1.163-9T(b)(2)(i)(A), Tenporary Incone Tax Regs.,
supra. The Courts of Appeals for the Fourth, Seventh, and Ei ghth
Circuits pointed to Congress’s failure to anend section
163(h)(2)(A) as additional evidence that the regulation is

reasonable. Kikalos v. Conm ssioner, 190 F.3d at 799 (7th Cr.);

Allen v. United States, 173 F.3d at 538 (4th Cr.); Mller v.

United States, 65 F.3d at 690 (8th Cir.).

We have considered the opinions of the Courts of Appeals for
the Fourth, Sixth, Seventh, Eighth, and Nnth Grcuits; those
opinions are entitled to all due respect. Lardas v.

Comm ssioner, 99 T.C. 490, 494 (1992). Appeal in the instant

case, however, lies to the Court of Appeals for the Fifth Crcuit

whi ch has yet to address the issue presented herein.?

8 In Lardas v. Commissioner, 99 T.C 490, 494-495 (1992),
we stated that, in Golsen v. Comm ssioner, 54 T.C 742, 756-757
(1970), affd. 445 F.2d 985 (10th Gir. 1971), we

reasoned that, where a reversal would appear

i nevitable, due to the clearly established position of
the Court of Appeals to which an appeal would lie, our
obligation as a national court does not require a
futile and wasteful insistence on our view.

* * * * * * *

It shoul d be enphasized that the | ogic behind the
&ol sen doctrine is not that we lack the authority to
render a decision inconsistent with any Court of
Appeal s (including the one to which an appeal would
lie), but that it would be futile and wasteful to do so
where we would surely be reversed. Accordingly,
bearing in mnd our obligation as a national court, see
Lawr ence v. Conmm ssioner, * * * [27 T.C. 713, 716-717
(continued. . .)
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Accordi ngly, we proceed to reconsider our opinions in

Redl ark v. Conm ssioner, supra, and Ki kal os v. Conm ssi oner,

supr a.

We set forth the pertinent provisions of section 163(h). W
then trace the history of the enactnent of these provisions, from
Executive Branch proposals through the | egislative process of the
Tax Reform Act of 1986 (H. R 3838, the Ways and Means Conmittee’s
“clean bill”) and the retroactive anendnents enacted in the
Techni cal and M scel | aneous Revenue Act of 1988 (TAMRA 1988). W
then evaluate the status of the regul ations.

D. The Statute

Section 163(a) provides for the deductibility of al
interest paid or accrued in the taxable year on indebtedness.
The ot her subsections of section 163 provide l[imtations,

particul arized rules, or definitions with regard to the all owance

8. ..continued)

(1957), revd. on other grounds 258 F.2d 562 (9th Cr.
1958),] we should be careful to apply the Gol sen
doctrine only under circunstances where the hol ding of
the Court of Appeals is squarely on point. See (ol sen
v. Conm ssioner, supra at 757.

Two District Courts in the Fifth Grcuit have concl uded t hat
section 1.163-9T(b)(2)(i)(A), Tenporary Incone Tax Regs., 52 Fed.
Reg. 48409 (Dec. 22, 1987), is not invalid. Fitzmaurice v.
United States, 87 AFTR 2d 2001- 654, 2001-1 USTC par. 50,198 (S.D
Tex. 2001); Davis v. United States, 71 F. Supp. 2d 622 (WD. Tex.
1999). Al though these opinions are relevant to the instant case,
they do not control because they are not Court of Appeals
opi ni ons.
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rule of subsection (a). As applicable to 1995, the year before
us, section 163(h) provides, in pertinent part, as foll ows:

SEC. 163. | NTEREST.

* * * * * * *

(h) D sallowance of Deduction for Personal Interest.--

(1) I'n general.—1n the case of a taxpayer other
than a corporation, no deduction shall be allowed under
this chapter [chapter 1, relating to nornmal taxes and
surtaxes] for personal interest paid or accrued during
t he taxabl e year

(2) Personal interest.— For purposes of this
subsection, the term “personal interest” nmeans any
interest allowable as a deduction under this chapter
ot her than-—-

(A) interest paid or accrued on indebtedness
properly allocable to a trade or business (other
than the trade or business of performng
services as an enpl oyee),

(B) any investnent interest (within the
meani ng of subsection (d)),

(© any interest which is taken into account
under section 469 in conputing inconme or |oss
froma passive activity of the taxpayer,

(D) any qualified residence interest within
t he nmeani ng of paragraph (3)), and

(E) any interest payable under section 6601
on any unpaid portion of the tax inposed by
section 2001 for the period during which an
extension of time for paynent of such tax is in
ef fect under section 6163 or 6166 or under
section 6166A (as in effect before its repeal by
t he Econom ¢ Recovery Tax Act of 1981).

Petitioners contend that the interest they paid in respect

of their 1987 income tax underpaynent falls wthin the terns of
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section 163(h)(2)(A); they do not contend that their interest
paynment falls within the terns of any of the other subparagraphs
of section 163(h)(2). Accordingly, we focus on section
163(h) (2) (A) .

E. History of the Leqgislation (See Appendix infra.)

I n Novenber 1984, the Treasury Departnent issued a report to
the President recomendi ng nunerous revisions of the tax | aws.
One of the proposals was designed to

curtail the subsidy inplicit in the [then] current |aw

deduction of interest on debt to finance | arge anmounts of

passi ve, tax-preferred, investnent assets (such as corporate
stock) or extraordinary consunption expenditures (such as
second hones).

In May 1985, President Reagan issued a report which included
a proposal to subject “all interest not incurred in connection
with a trade or business” to the section 163(d) limtations on
i nvestment interest.

The House bill followed the President’s proposal in that it
woul d inmpose a |limt on deductibility of “nonbusiness interest”.
The latter termwas defined to exclude “any interest which is
al l owabl e as a deduction in conputing adjusted gross incone”.

The Ways and Means Comm ttee report stated that “Interest expense
that is paid or incurred in carrying on a trade or business * * *

is not subject to the interest deduction limtation under the

bill.” H Rept. 99-426 at 298, 1986-3 C.B. (Vol. 2) 1, 298.
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The Senate anmendnent separated out the investnment interest
provisions (in a revised sec. 163(d)) and provided a prohibition
(new sec. 163(h)) on deducting “consuner interest”. The latter
termwas defined to exclude “interest paid or accrued on
i ndebt edness incurred or continued in connection with * * * the
conduct of a trade or business”.

The conference conmttee reached its agreenent on August 16,
1986. Thirteen days later, the staff of the Joint Commttee on
Taxation published a sunmary of the agreenent, hereinafter
sonetinmes referred to as the Joint Commttee staff summary.
Twenty days after that, the conference comnmttee published its
report. Thirty-four days after that, the Tax Reform Act of 1986
was enacted. The conference commttee generally followed the
Senat e’ s approach, but changed the | anguage to prohi bit any
deduction for “personal interest”. For our purposes, “personal
interest” was defined the sanme way the Senate bill defined
“consuner interest”. The Joint Conmttee staff summary stated as
fol |l ows:

I nterest on underpaynents of tax (other than certain

deferred estate taxes) is treated as personal interest under

t he provi sion.

The conference conmttee explanation includes the follow ng
sent ence:

Personal interest also generally includes interest on
tax deficiencies.
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On May 4, 1987, the staff of the Joint Conmttee on Taxation

published its “Blue Book”, which included the foll ow ng:
Personal interest also includes interest on
under paynments of individual Federal, State or | ocal

i ncome taxes notw thstanding that all or a portion of
the incone may have arisen in a trade or business.

* * %

On June 10, 1987, the chairman and ranking mnority nenber
of each of the tax-witing commttees introduced bills to nake
technical corrections to TRA 1986. Each bill included the
fol | ow ng:

Subpar agraph (A) of section 163(h)(2) of the 1986

Code is anmended by striking out “incurred or continued

in connection with the conduct of” and inserting in

lieu thereof “properly allocable to”. [Sec. 105(c) (1)

of HR 2636 and S. 1350.]

Each bill provided that the change was to take effect as
t hough it had been included in TRA 1986. The Ways and Means
Comm ttee report stated that the change in section 163(h)(2)(A)
is intended to make it consistent with the | anguage of section
469, which al so had been enacted in TRA 1986. The House of
Represent ati ves passed the provision as part of the 1987 Budget
Reconciliation Act. The Finance Committee approved the sane
| anguage and described it the same way in its report.

For reasons unrelated to this provision, the technica
corrections were dropped fromthe Omibus Budget Reconciliation

Act of 1987, Pub. L. 100-203, 101 Stat. 1330. The sane

provi sions were then introduced as part of the Technical
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Correction Act of 1988, with the sane effective dates and
expl anations, and ultinmately enacted w t hout change by the
Techni cal and M scel | aneous Revenue Act of 1988 ( TAMRA 1988),
Pub. L. 100-647, 102 Stat. 3342.
The | anguage thus enacted is what we must construe in the
i nstant case.

F. Analysis of the Statute

From the foregoing, we draw the follow ng concl usi ons.

(1) Initial Objectives

Al t hough the novenent to enact what becane section 163(h)
may have started with a concern about subsidizing al ready-tax-
favored i nvestnents and “extraordi nary consunpti on expenditures
(such as second hones)” (infra Appendix 1. The Treasury Report),
the enacted statute is different--narrower in sonme respects and
broader in others--fromthe original announced objectives.

It is not at all unusual for the Congress to act outside the
confines of the problemdescribed in the |egislative history; the
Congress has done so in many different areas of the tax |aw

See, e.g., Bartels Trust for Ben. of Univ. v. United States, 209

F.3d 147, 153-154 (2d Cir. 2000) (relating to charities’

unrel ated trade or business incone); Corn Belt Tel. Co. v. United

States, 633 F.2d 114, 117-118 (8th G r. 1980) (relating to the
definition of “public utility property” for investnent credit

pur poses); Warrensburg Board & Paper Corp. v. Conm ssioner, 77
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T.C. 1107, 1110-1111 (1981) (relating to subchapter S

corporations’ “one-shot” elections); Estate of Beal v.

Comm ssioner, 47 T.C. 269, 271-272 (1966) (relating to

includability of the value of certain annuities in decedents’
estates). \Were the Congress has chosen to so legislate, the
courts do not confine the statute to the original problem but
rather apply the statute to the net that the Congress has chosen
to cast.

In light of the evolution of section 163(h) over the 4 years
fromthe Treasury Report to TAMRA 1988, the original objective of
t he proposal cannot be taken as sufficiently explaining the
meani ng of section 163(h)(2)(A).

(2) The Varying “Handl es”: Definition in the Statute

When the Congress enacts a definition of a term the
statutory definition controls over definitions in general
di ctionari es.

A review of the relevant history of the |legislation reveals
t he varyi ng phraseol ogy that the Congress enployed in the
| egi sl ative process that cul mnated in the enactnent of section
163(h)(2). Five different ternms, or “handl es”, were used to
describe the interest, the deductions in respect of which the
Congress wanted to either Iimt or disallow “nonbusiness
interest”, “nonbusiness consuner interest”, “consumer interest”,

“personal (consuner) interest”, and “personal interest”. The



- 21 -

Congress al so used varying definitions for these terns, e.g.,
“Interest expense that is paid or incurred in carrying on a trade
or business” (H Rept. 99-426 at 298, 1986-3 C.B. (Vol. 2) 1,
298), “interest paid or accrued on indebtedness incurred or
continued in connection wwth— (i) the conduct of a trade or
busi ness” (H R 3838, sec. 1421 (as passed by the Senate), 132
Cong. Rec. at S 8921 (June 26, 1986)).

W nmake these observations because of the apparent focus on
the question of whether interest paid in respect of an
i ndividual’s Federal incone tax liability is a “personal

obligation”. See MIler v. United States, 65 F.3d at 691,

stating:

that an individual’s incone tax liability, regardl ess of the
nature of the incone giving rise to the liability, is a
personal obligation and that, consequently, interest owed by
such individual because of a failure to pay his tax
obligation on tine necessarily is also a personal

obl i gati on.

See al so Kikalos v. Conm ssioner, 190 F.3d at 797 (describing as

reasonabl e the view taken by the Secretary therein that interest
on incone tax deficiencies is personal interest because the

obligation to pay inconme tax is personal); Allen v. United

States, 173 F.3d at 537 (stating: “Pursuant to these allocation
rules, deficiency interest is allocable to the paynent of incone
taxes, an expenditure that is purely personal in nature.”);

Redl ark v. Conm ssioner, 141 F.3d at 941 (agreeing with the

statenent of the Court of Appeals for the Eighth Crcuit (Mller)



- 22 -
“that personal incone tax obligations are always essentially
personal in nature”). Despite whatever |ogical conclusions may
flow fromthe Congress’s use of the term*“personal interest”, and
the Congress’s clearly expressed intention to end the deduction
for indebtedness incurred to finance personal consunption
expendi tures, the instant case does not turn on whether the
obligation to pay deficiency interest is a “personal obligation”
or whet her the paynment of Federal individual incone tax is a
personal consunption expenditure. |ndeed, the obligation to pay
home nortgage interest is undoubtedly a “personal obligation”
yet that type of interest expense is excluded fromthe definition
of personal interest. Sec. 163(h)(2)(D). Moreover, as we noted

in Redlark v. Commi ssioner, 106 T.C. at 42: “To conclude that an

incone tax deficiency is ipso facto a consunpti on expenditure
begs the issue.” Accordingly, the determ nation whether an item
of interest is either a “personal obligation” or a “personal
consunption expenditure” is not the talisman for purposes of
appl ying section 163(h). Rather, the controlling inquiry, as
framed by the statute itself, is whether the interest in issue is
“properly allocable to a trade or business”. Sec. 163(h)(2)(A).
When, as in the instant case, the Congress undertakes to
define a termexplicitly, “we nust follow that definition, even

if it varies fromthat term s ordinary nmeaning.” Stenberg v.

Carhart, 530 U S. 914, 942 (2000); Guerrero-Perez v. INS, 242
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F.3d 727, 736-737 (7th Gr. 2001); see, e.g. Cherin v.

Commi ssioner, 89 T.C. 986 (1987). In other words, we are to

di sregard the connotations of the term or handle, that the
Congress adopts and instead focus on the |anguage that the
Congress actually used to define the term This is especially

true where, as in the instant case, the Congress tells us what

the termin question “nmeans”. “As a rule, ‘a definition which

declares what a term‘nmeans’ . . . excludes any neaning that is
not stated.’” Colautti v. Franklin, 439 U S. 379, 392-393 n. 10
(1979). If, however, the statute in question uses the word

“includes” rather than “neans” to define a term then there is an
indication that the definition of the termis exenplary rather

t han exclusive. Sec. 7701(c); see Wnterrowd v. David Freednman

and Co., Inc., 724 F.2d 823, 825 (9th Cr. 1984)(citing H ghway &

City Freight Drivers v. Gordon Transports, Inc., 576 F.2d 1285,

1289 (8th Cir. 1978)).

In Cherin v. Conmm ssioner, 89 T.C. at 1000-1001, we

addressed, inter alia, whether the taxpayer’s deficiencies were
subject to a higher rate of interest under what was then (as to
interest accruing after Dec. 31, 1984) section 6621(c)® dealing
with interest on a substantial underpaynent attributable to a

“tax-notivated transaction”. W found as facts in Cherin v.

® Sec. 6621(c) later was repeal ed by sec. 7721(b) of the
Omi bus Budget Reconciliation Act of 1989, Pub. L. 101-239, 103
Stat. 2106, 2399.
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Commi ssioner, 89 T.C at 987, 988, 991, that the taxpayer (1) was

| ooking for an investnent which would produce significant income
for his retirement years, (2) reasonably relied on the advice of
hi s accountant, financial adviser, and attorney to enter into the
di sputed transaction (a tax shelter involving cattle breeding),
and (3) contenplated that he woul d recover the purchase price of
the two herds in which he invested. Despite these findings which
suggested the presence of a profit notive, we concluded that the
t axpayer’s deficiencies were subject to the higher rate of

i nterest under section 6621(c), i.e., that the taxpayer had a
subst anti al underpaynent attributable to a “tax-notivated

transaction”. Cherin v. Conmi ssioner, 89 T.C. at 1001. W

reached our conclusion in Cherin even though the handle the
Congress chose, “tax-notivated transaction”, suggested the

i nportance of the taxpayer’s notives. Instead of focusing on the
connotations that logically flowed fromthat handle, we focused
on the relevant statutory |anguage, which set forth what the term
“tax-notivated transaction” “means”. Sec. 6621(c)(3).

In the instant case, in restricting the allowance rule of
section 163(a), the Congress chose the term “personal interest”,
and the Congress told us what that term “neans” in section
163(h)(2). As relevant herein, the term “personal interest”
means “any interest allowable as a deduction under this chapter

other than—--* * * interest paid or accrued on indebtedness
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properly allocable to a trade or business (other than the trade
or business of perform ng services as an enpl oyee)”. Sec.
163(h)(2)(A). Based on this definition of “personal interest”
that the Congress set forth, the appropriate inquiry in the
instant case is not whether petitioners’ interest on their 1987
incone tax deficiency is “personal” but whether it is “properly
all ocabl e to a trade or business”.

(3) The Pre-TRA 1986 Cases

In Redlark v. Comm ssioner, 106 T.C at 34-35, we opened our

di scussion of the law as it stood before enactment of TRA 1986 as
foll ows:

The question remains, however, whether the elenents giving
rise to the deficiencies to which the interest herein
relates are of such a nature as to permt such interest to
constitute a business expense within the neaning of section
162(a), and therefore of section 62(a), and, as a result, to
be characterized as interest “on indebtedness properly
all ocable to a trade or business” within the neaning of
section 163(h)(2)(A)® in the event that the tenporary
regul ation is not applicable. W think a review of the
cases decided prior to the enactnent of section
163(h)(2)(A), in respect of the deductibility of interest on
i ncone tax deficiencies as a business expense, will throw
light on this question and is therefore a significant

el ement in our analysis of the inpact of that section on
petitioners’ clainmed interest deduction. It is to that
review that we first turn our attention.

3 Sec. 163(h)(2)(A) was anended by sec. 1005(c)(4) of the
Techni cal and M scel | aneous Revenue Act of 1988, Pub. L
100-647, 102 Stat. 3342, 3390.

Sec. 163(h)(2)(A), as originally enacted in 1986,
provi ded:



- 26 -

(A) interest paid or accrued on indebtedness
incurred or continued in connection with the conduct of
a trade or business (other than the trade or business
of perform ng services as an enpl oyee), [Tax Reform Act
of 1986, Pub. L. 99-514, sec. 511(b), 100 Stat. 2085,
2246. ]

The anmended | anguage, effective for the years in issue,
was intended to conformthe definition of personal interest
to the I anguage of the rel ated passive |oss and invest nment
interest limtation provisions, to permt consistent
application of a standard for allocation of interest. See
S. Rept. 100-445, at 36 (1988); H Rept. 100-795, at 35
(1988). There is no indication that the change in | anguage
was i ntended to make any substantive change in the neaning
of the statutory | anguage.

We then anal yzed three opinions: Standing v. Comm ssioner,

28 T.C. 789 (1957), affd. 259 F.2d 450 (4th Cr. 1958); Polk v.
Comm ssioner, 31 T.C. 412 (1958), affd. 276 F.2d 601 (10th G r

1960); Reise v. Comm ssioner, 35 T.C. 571 (1961), affd. 299 F.2d

380 (7th Gr. 1962). |In each of these opinions we held that the
interest on a tax underpaynent was an ordi nary and necessary

expense “paid or incurred during the taxable year in carrying on
any trade or business” within the neaning of section 23(a)(1)(A),

. R C. 1939, the predecessor of section 162(a). In Standing v.

Conmi ssioner, 28 T.C. at 789-795, we also held that the interest

on a tax underpaynment was “attributable to” the taxpayer’s trade
or business within the neaning of section 22(n)(1), |I.R C. 1939,
t he predecessor of section 62(a)(1), hence deductible in arriving

at adjusted gross incone. In Polk v. Conm ssioner, 31 T.C. at

415, we noted that the net operating |oss |anguage in section

122(d)(5), I.R C. 1939 (the predecessor of sec. 172(d)(4)), was
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identical to the section 22(n)(1), I.R C. 1939, |anguage
construed in Standing and so should have the sane neaning as in

St andi ng. In Reise v. Commi ssioner, 35 T.C. at 579-580, we noted

that neither Standing nor Polk discussed our earlier opinion in

Aaron v. Comm ssioner, 22 T.C 1370 (1954), in which we had held

that interest on a tax underpaynent was not attributable to the
t axpayer’s trade or business within the neaning of section
122(d)(5), I.R C 1939. In Reise we thereupon overrul ed Aaron
and reaffirnmed the position we took in Polk that the interest on
t he tax underpaynment was attributable to the taxpayer’s trade or
busi ness.

In Redlark v. Conm ssioner, 106 T.C. at 37, we then

summari zed the effect of the foregoing cases as foll ows:

Concededly there is sone confusion in the reasoni ng of
t he deci ded cases, but the thrust of their bottonline
conclusions is clear. Exceptions wll be accorded to the
“ordi nary and necessary” provision of section 162 only when
there is explicit legislative indication that such a result
was i ntended. Thus, we agree with petitioners that there is
a consistent body of pre-section 163(h) case | aw hol di ng
that, at least under |imted circunstances such as were
involved in Standing v. Conm ssioner, supra, Polk v.
Conmm ssi oner, supra, and Reise v. Conm Ssioner, supra,
deficiency interest is a deductibl e business expense under
section 162 and therefore under section 62(a)(1l). See
Brennan & Megaard, “Deducting Interest on Noncorporate Trade
or Business Tax Deficiencies: Uncertainty Exists Under the
New Tenporary Regul ations”, 13 Rev. of Taxn. of Individuals
22 (1989).

Later in our opinion in Redlark v. Conm ssioner, 106 T.C at

43, we pointed out that
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we have consistently been reluctant to concl ude that

Congress overrul ed existing case | aw when the statutory

| anguage does not conpel such a concl usion and Congress has

not ot herw se expressly indicated that such a result should

ensue. * * *

As we noted, supra, in HR 3838 as reported by the Ways and
Means Comm ttee, “nonbusiness interest” was defined to exclude
“any interest which is allowable as a deduction in conputing
adj usted gross incone”. Proposed anendnent to sec. 163(d)(3)(B)
in sec. 402(a) of H R 3838 as reported by the Ways and Means
Commttee. |If that |anguage had been enacted, then our Redlark
anal ysis of the statute would properly have |led to the concl usion
that interest on a tax underpaynent under the circunstances of
Redl ark and the instant case would continue to be deductible
under section 162 and that section 163 would not affect that
deductibility, and that regulations to the contrary woul d be
contrary to the statute.

However, that |anguage was not enacted. See infra,

Appendi x. Instead, in TRA 1986 the Congress defined “personal

interest” to exclude “interest paid or accrued on indebtedness

i ncurred or continued in connection with the conduct of a trade

or business”. Sec. 163(h)(2)(A) (enphasis added). In TAMRA 1988
t he Congress changed the | anguage so as to exclude from personal
interest “interest paid or accrued on indebtedness properly

allocable to a trade or business.” Sec. 163(h)(2)(A) (enphasis

added). In Standing, Polk, and Reise, the critical statutory
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| anguage was “in carrying on any trade or business” (sec.
23(a)(1)(A), I.RC 1939) and “attributable to” the taxpayer’s
trade or business (secs. 22(n)(1) and 122(d)(5), |I.R C 1939).

In Redlark v. Conm ssioner, 106 T.C. at 34, 37, we did not

deal with the fact that both the enacted TRA 1986 | anguage (“in
connection wth”) and the enacted TAVRA 1988 | anguage (“properly
all ocable to”) were different fromthe “in carrying on” and
“attributable to” |anguage interpreted in the pre-TRA 1986
opi ni ons.

Odinarily, we would expect that a change in statutory

| anguage indicates a change in neaning. Russello v. United

States, 464 U S. 16, 23 (1983); cf. Elect. Arts, Inc. v.

Commi ssioner, 118 T.C. 226, 242-243 (2002), and cases there

cited.

10 This is the general rule not only because of the
authority of the cited opinions, but also because this is the way
| egislative drafters are instructed to draft statutes. See,

e.g., Ofice of the Legislative Counsel U S. House of
Represent ati ves, House Legislative Counsel’s Manual on Drafting
Style, 3 (1995), as follows:

(4) Use sane word over and over.--If you have
found the right word, don't be afraid to use it again
and again. |In other words, don’t show your pedantry by

an ostentatious parade of synonyns. Your English
t eacher nmay be di sappoi nted, but the courts and others
who are straining to find your neaning will bless you.

(5) Avoid utraquistic subterfuges.--Do not use the
same word in 2 different ways in the sanme draft (unless
(continued. . .)
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Application of this general rule (if the statutory |anguage
is different, then it is presuned that the neaning is different)
to the matter before us |eads to the conclusion that section
163(h)(2)(A) nmeans sonething different fromthe statutory

provisions interpreted in the pre-TRA 1986 opinions. !

10, .. conti nued)
you give the reader clear warning).

To the sanme effect, see Dickerson, The Interpretation and
Application of Statutes 224 (1975), quoted in Zuanich v.
Comm ssioner, 77 T.C. 428, 443 n. 26 (1981), as foll ows:

26 See R Dickerson, The Interpretation and
Application of Statutes 224 (1975), as foll ows:

Because | egal docunents are for the nost part
nonenotive, it is presuned that the author’s |anguage
has been used, not for its artistic or enotional
effect, but for its ability to convey i deas.
Accordingly, it is presuned that the author has not
varied his term nol ogy unl ess he has changed his

meani ng, and has not changed his neani ng unl ess he has
varied his termnology; that is, that he has commtted
nei ther “elegant variation” nor “utraquistic
subterfuge”. This is the rebuttable presunption of
formal consistency. [Fn. refs. omtted.]

See also Hrsch, Drafting Federal Law, sec. 5.2 (3d ed. 1992).

1 This presunption is rebuttable. In the TAVRA 1988
anendnents, at every step in the enactnent of the change from
“Incurred or continued in connection with the conduct of” to
“properly allocable to” the Congress stated the intention that
this was done to effectuate nore clearly the original intention
of TRA 1986 and not to change the neaning of the statute. See
infra, Appendix. Consistent with these statenents of
congressional intent, the TAVRA 1988 anendnents took “effect as
if included in the provision of” the TRA 1986 to which the TAMRA
1988 anmendnents relate. See also Redlark v. Conmi ssioner, 106
T.C. at 34 n.3. However, the parties have not directed our
attention to, and we have not found, any evidence that either the

(continued. . .)
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We do not intend in the instant case to overrule any of the

three pre-TRA 1986 opinions--Standing, Polk, or Reise. The

statutory ternms construed in those cases have been carried
forward fromthe Internal Revenue Code of 1939 and now appear in
section 162(a) (“paid or incurred * * * in carrying on any trade
or business”), section 62(a)(1l) (“attributable to a trade or
busi ness carried on by the taxpayer”), and section 172(d)(4)
(“attributable to a taxpayer’s trade or business”).

However, the result of the Congress’s decisions (1) to use
di fferent | anguage in section 163(h)(2)(A) and (2) to provide in
section 163(h)(1) that the disallowance rule overrode everything
else in chapter 1, is that, as to the issue we cited themfor in
Redl ark, the pre-TRA 1986 opi ni ons have becone irrelevant to the
determ nation of chapter 1 tax liabilities.

(4) The Conference Report, The 1986 Bl ue Book

In Redlark v. Conm ssioner, 106 T.C. at 42-45, we di scussed

the follow ng sentence fromthe TRA 1986 conference conmttee
expl anati on- -

Personal interest also generally includes interest on
tax deficiencies

--wth special focus on “generally” and “tax deficiencies”. W

noted that “deficiency” is a termof art with a settled

(... continued)
enact ed TRA 1986 | anguage or the enacted TAVMRA 1988 | anguage was
intended to have the sane neaning as the | anguage interpreted in
t he pre-TRA 1986 opi ni ons.
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definition. W interpreted the conference conmttee sentence as
follows (106 T.C at 44-45):

In short, we think that when the conference commttee
used the phrase “tax deficiencies”, it was referring to
anounts due by way of incone, estate, and gift taxes. 1In
this context, the word “generally” in the conference
commttee report takes on a significant nmeaning. It signals
that not all interest relating to income tax, etc.,
deficiencies are included in “personal interest”. The
| ogi cal explanation for what is excluded by “generally” is
such interest that constitutes an ordinary and necessary
busi ness expense and is therefore “allocable to an
i ndebt edness of a trade or business” within the nmeani ng of
t he exception clause of section 163(h)(2)(A). To adopt
respondent’s position would require us to substitute the
word “always” for “generally” and to expand the
interpretation of the word “deficiencies” beyond its
accepted neani ng to enconpass taxes other than incone, etc.,
taxes in order to account for the use of the word
“generally”. By way of contrast, our interpretation accepts
t he established nmeani ng of “deficiencies” and gives effect
to “generally” w thout nodification.

W then di scussed the 1986 Bl ue Book’'s status and concl uded
as follows (106 T.C. at 45-46):

Where there is no corroboration in the actual |egislative

hi story, we shall not hesitate to disregard the General

Expl anati on as far as congressional intent is concerned.’
See Estate of Wallace v. Conm ssioner, 965 F.2d 1038, 1050-
1051 n. 15 (11th Gr. 1992), affg. 95 T.C. 525 (1990);
Zinniel v. Conm ssioner, 89 T.C 357, 367 (1987), affd. 883
F.2d 1350 (7th Cir. 1989);8 see al so Livingston, supra at 93
(“The Bl ue Book is on especially weak ground when it adopts
anti-taxpayer positions not taken in the commttee
reports.”). Gven the clear thrust of the conference
commttee report, the General Explanation is wthout
foundation and nmust fall by the wayside. To conclude other-
wi se would elevate it to a status and accord it a deference
to which it is sinply not entitled.

“In this connection, we also note that the Tax Reform Act
of 1986, Pub. L. 99-514, 100 Stat. 2085, was enacted on Cct.
22, 1986, during the 99th Congress, whereas the Ceneral
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Expl anati on was published on May 4, 1987, during the 100th
Congress. Thus, the Ceneral Explanation is not even
entitled to the respect it mght otherwi se be accorded if it
had been prepared for the Congress which enacted sec.
163(h).

8 See al so Lawson v. Conmi ssioner, T.C. Meno. 1994-286.

We conclude that there are several difficulties with the

foregoi ng analysis in our opinion in Redlark v. Conmm ssioner, 106

T.C. at 44-46. For the follow ng reasons, we would not agree
that the conference commttee explanation has a “clear thrust”.
Firstly, interest ordinarily is inposed on underpaynents or
overpaynents, not on deficiencies. See, e.g., secs. 6601, 6611
6621. There can be an incone tax deficiency wthout an
under paynent.!?2 There can be an underpaynent wi thout an incone
tax deficiency.®® |In describing the amendnents nade by TRA 1986
sections 1511 (to sec. 6621, |I.R C. 1986) and 1512 (to sec. 6601,
. R C. 1986), the Joint Statenent of Managers portion of the
conference committee report consistently refers to interest on
under paynments or overpaynents of tax, and it does not refer to
interest on tax deficiencies. H Conf. Rept. 99-841, at 11-784

to 11-785 (1986); 1986-3 C.B. (Vol. 4) at 784-785.

12 See, e.g., Lundy v. Conmm ssioner, T.C. Meno. 1993-278,
revd. 45 F.3d 856 (4th Cr. 1995), revd. 516 U. S. 235 (1996), in
which the parties agreed that the taxpayer had a $778 defici ency
even though the taxpayer’s withheld (and not refunded) incone
t axes exceeded his total tax liability.

13 E.g., when a correct tax return is filed, but the
paynments are |less than the correctly stated liabilities.
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Thus, it is not clear whether the term“deficiency”, to

which we attributed such significance in Redlark v. Conm ssioner,

106 T.C. at 44-45, is nerely an inadvertence in one portion of
the conference conmttee report.

Secondly, the word “generally” may nerely serve the function
of alerting the reader that there is a category of interest on
tax under paynments that does not fit into the definition of
“personal interest”--to wit, the interest described in
subpar agraph (E) of section 163(h)(2), as foll ows:

(E) any interest payable under section 6601 on any
unpaid portion of the tax inposed by section 2001 for the
period during which an extension of tinme for paynment of such
tax is in effect under section 6163 or 6166.[* [ Joint
Comm ttee staff sunmary at 18.]

Thirdly, the Joint Commttee staff summary, published 20
days before the Conference Report, described the provision as
fol |l ows:

I nt erest on underpaynents of tax (other than certain

deferred estate taxes) is treated as personal interest

under the provision.

Apart fromthe use of “underpaynents” rather than “deficiencies”,
the Joint Commttee staff summary appears to be conpletely

consistent with the conference commttee sentence on which we

focused in Redlark v. Comm ssioner, 106 T.C. at 44-45--and quite

i nconsi stent with the conclusion we drew i n Redl ark.

14 The reference to sec. 6166 |later was stricken by sec.
503(b) (2)(B) of the Taxpayer Relief Act of 1997, Pub. L. 105- 34,
111 Stat. 788.
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Fourthly, even if we were to agree that the use of
“deficiencies” in the conference commttee sentence is

significant, the only significance stated in Redlark v.

Conmi ssioner, 106 T.C. at 44, is that it refers to “anounts due

by way of incone, estate, and gift taxes.”? As we noted supra
in Secondly and Thirdly, the exclusion provided by subparagraph
(E) of section 163(h)(2) is an exclusion of interest on estate
tax in certain circunstances. This is a far sinpler explanation
of the conference commttee sentence than the | abored expl anation
in Redlark; it provides consistency of nmeani ng anong the various
docunents in the history of the legislation; and it refutes the

conclusion in Redlark v. Conmm ssioner, 106 T.C. at 46, that the

conference committee sentence has a “clear thrust” that requires
us to reject the TRA 1986 Bl ue Book and to invalidate Treasury
Regul ations. O course, if a Blue Book were to conflict with
enacted | anguage or controlling |legislative history, then the
statutory | anguage or the controlling | egislative history would
prevail. In our view, the conference conmttee report i s not

cl ear regarding which category of interest was intended to be

excepted from “personal interest”; i.e., which category nade it

15 Beginning with the Tax Reform Act of 1969, Pub. L. 91-
172, 83 Stat. 487, the Congress began to bring a series of
regul atory excise taxes into the definition of “deficiency” in
sec. 6211. At the tinme TRA 1986 was enacted, the definition
i ncluded the taxes inposed by chs. 41 through 45, in addition to
the incone, estate, and gift taxes inposed by subtits. A and B
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necessary to qualify the statenment about personal interest with
“generally”. The Blue Book identifies another possible category
besi des interest on a deficiency arising in the case of a sole
proprietorship, which contributes to the conclusion that the
controlling legislative history’s neaning is unclear.

(5) Conclusions Fromthe Statute and the H story of the

Leqi sl ati on

The relevant statutory | anguage is not the term “personal
interest”, but the definitional termin subparagraph (A) of
section 163(h)(2), in the context of the renaining el enments of
the definition. That definitional termdiffers fromthe
statutory | anguage construed in the three pre-TRA 1986 opi ni ons
relied on in Redlark, and so the nmeaning of that definitional
termpresumably is different fromthe nmeanings of the statutory
| anguage construed in those three opinions.

The relevant statutory | anguage does not provide a clear
answer to the dispute before us in the instant case.

The history of the legislation clearly shows an evolution in
the Congress’s thinking during the |legislative process; it
provi des sonme support for the validity of the Treasury
regul ati ons, but that support is rebuttable. Apart fromthe
anal ysis in Redlark, that history does not provide support for

the conclusion that the Treasury regul ations are invalid.
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In this relatively inconclusive setting, we proceed to

ne the Treasury regul ations.

G The Requl ati ons

In the instant case, we consider the validity of the

follow ng regulations: (1) section 1.163-8T(c) and (c)(3) (i),

Tenporary |Incone Tax Regs., ! 52 Fed. Reg. 24999 (July 2, 1987),

Regs.

16 Sec. 1.163-8T(c)(1) and (c)(3)(ii), Tenporary |Incone Tax
, supra, provides in pertinent part as foll ows:

Sec. 1.163-8T Allocation of interest expense anong
expenditures (tenporary).

(a) In General--(1) Application. This section
prescribes rules for allocating interest expense for
pur poses of applying sections 469 (the “passive |oss
[imtation”) and 163(d) and (h) (the “nonbusi ness interest
[imtations”).

* * * * * * *

(c) Allocation of debt and interest expense—- (1)
Al location in accordance wth use of proceeds. Debt is
allocated to expenditures in accordance with the use of the
debt proceeds and, * * *. * * * debt proceeds and rel ated
i nterest expense are allocated solely by reference to the
use of such proceeds, and the allocation is not affected by
the use of an interest in any property to secure the
repaynent of such debt or interest. * * *

* * * * * * *

(3) Allocation of debt; proceeds not disbursed to
borrower--* * *

* * * * * * *

(11) Debt assunptions not involving cash disbursenents.
| f a taxpayer incurs or assunes a debt in consideration for
the sale or use of property, for services, or for any other
pur pose, or takes property subject to a debt, and no debt

(continued. . .)
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and (2) section 1.163-9T(b)(2)(i)(A), Tenporary |ncone Tax

Regs.,!” 52 Fed. Reg. 48409 (Dec. 22, 1987). See Redlark v.

18(, .. continued)

proceeds are disbursed to the taxpayer, the debt is treated
for purposes of this section as if the taxpayer used an
anount of the debt proceeds equal to the bal ance of the debt
out standing at such tinme to make an expenditure for such
property, services, or other purpose.

17 Sec. 1.163-9T(b)(2)(i)(A), Tenporary Income Tax Regs.,
supra, provides as foll ows:

Sec. 1.163-9T Personal interest (tenporary).

* * * * * * *

(b) Personal interest—-

* * * * * * *

(2) Interest relating to taxes— (i) In general. Except
as provided in paragraph (b)(2)(iii) of this section,
personal interest includes interest—-

(A) Paid on underpaynents of individual Federal, State
or local incone taxes and on indebtedness used to pay such
taxes (wthin the nmeaning of sec. 1.168-8T), regardl ess of
the source of the inconme generating the tax liability.

* * * * * * *
(11) Exanple.

A, an individual, owns stock of an S corporation. On
its return for 1987, the corporation underreports its
taxabl e i ncome. Consequently, A underreports A’ s share of
that income on A's tax return. [In 1989, A pays the
resulting deficiency plus interest to the Internal Revenue
Service. The interest paid by Ain 1989 on the tax
deficiency is personal interest, notw thstanding the fact
that the additional tax liability may have arisen out of
income froma trade or business. The result would be the
sane if A s business had been operated as a sole
proprietorship.

(continued. . .)
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Conm ssioner, 106 T.C at 40-42; see also supra note 6 (regarding

the continuing vitality of these tenporary regul ations, notwth-
standi ng section 7805(e)(2)).

(1) Standards for Judging Validity of Requl ati ons

Section 1.163-8T, Tenporary |Incone Tax Regs., supra, was
promul gat ed under the authority of sections 469(1)(4)® and 7805,
the basic regul ation-prescribing authority for the Treasury
Departnent. T.D. 8145, 1987-2 C.B. 47, 50. 1In the relevant
Notice of Proposed Rul emaki ng, the Comm ssioner concl uded that
section 1.163-8T, Tenporary Incone Tax Regs., supra, is an
interpretative regulation. 52 Fed. Reg. 25036 (July 2, 1987);
1987-2 C.B. 1053. For purposes of the instant case, we agree
with the Comm ssioner’s conclusion and treat section 1.163-8T,
Tenporary I ncone Tax Regs., supra, as an interpretative

regul ati on because the legislative delegation to the Secretary to

(... continued)

G ven the interaction between secs. 1.163-8T and 1. 163- 9T,
Tenporary I ncone Tax Regs., supra, and the fact that there is no
sec. 1.168-8T, Tenporary Income Tax Regs., it appears that the
reference to sec. 1.168-8T, Tenporary Incone Tax Regs., supra, in
sec. 1.163-9T(b)(2)(i)(A), supra, should be to sec. 1.163-8T,
Tenporary I ncone Tax Regs., supra, instead. See sec. 1.163-
9T(b)(3), Tenporary Inconme Tax Regs., supra (cross-referencing
sec. 1.163-8T, Tenporary |Incone Tax Regs., supra, for rules
determ ning the allocation of interest expense to various
activities).

18 Treasury Decision 8145 refers to sec. 469(k)(4). T.D.
8145, 1987-2 C. B. 47, 50. That provision was redesignated as
sec. 469(1)(4). See Appendix note 1. For conveni ence, we refer
to this provision as sec. 469(1)(4).
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prescribe regulations relates to section 469 only. Sec.

469(1)(4); Hughes Intl. Sales Corp. v. Conm ssioner, 100 T.C.

293, 303-304 (1993).

Section 1.163-9T, Tenporary |Incone Tax Regs., supra, was
pronul gat ed under section 7805. T.D. 8168, 1988-1 C B. 80, 83.
In the rel evant Notice of Proposed Rul emaki ng, 1988-1 C B. 926,
927, the Conmm ssioner concluded that section 1.163-9T, Tenporary
I ncome Tax Regs., supra, is an interpretative regulation. For
pur poses of the instant case, we agree with the Comm ssioner’s
conclusion and treat section 1.163-9T, Tenporary |Inconme Tax
Regs., supra, as an interpretative regul ation.

Al though interpretative regulations are entitled to
consi derabl e weight, they are accorded | ess deference than
| egi sl ative regul ati ons, which are issued under a specific grant
of authority to address a matter raised by the rel evant statute.

Chevron U.S.A. v. Natural Res. Def. Council, 467 U S. 837, 843-

844 (1984); United States v. Vogel Fertilizer Co., 455 U. S 16,

24 (1982). Tenporary regulations are accorded the sane wei ght as

final regulations. Peterson Marital Trust v. Comm ssioner, 102

T.C. 790, 797 (1994), affd. 78 F.3d 795 (2d Cir. 1996).
An interpretative regulation is to be upheld if it
““inplement[s] the congressional nmandate in sonme reasonable

manner.’” United States v. Vogel Fertilizer Co., 455 U S. at 24

(quoting United States v. Correll, 389 U. S. 299, 307 (1967)). In
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maki ng this determ nation, we enploy the follow ng anal ysis set
forth by the Suprene Court:

Under the formulation now famliar, when we confront an
expert admnistrator’s statutory exposition, we inquire
first whether “the intent of Congress is clear” as to
“the precise question at issue.” Chevron U S. A Inc.

v. Natural Resources Defense Council, Inc., 467 U. S
837, 842 (1984). If so, “that is the end of the
matter.” |bid. But “if the statute is silent or

anbi guous with respect to the specific issue, the
guestion for the court is whether the agency’'s answer
is based on a perm ssible construction of the statute.”
Id., at 843. If the admnistrator’s reading fills a
gap or defines a termin a way that is reasonable in
light of the legislature’ s reveal ed design, we give the
adm nistrator’s judgnment “controlling weight.” 1d., at
844. [NationsBank of NNC., N.A v. Variable Annuity
Life Ins. Co., 513 U. S. 251, 257 (1995).]

Accordingly, we nmust first consider the statute and determ ne
whet her section 163(h)(2)(A) is silent or anmbiguous with respect
to the issue before us. |If we conclude that it is, then we nust
consider the Secretary’s regulatory interpretation of section
163(h)(2)(A) on this issue and determ ne whet her that
interpretation represents a perm ssible construction of the
statute. W address each of these considerations in turn.

(2) Silence or Anbiquity

As set forth supra, the relevant inquiry in the instant case
is whether petitioners’ interest on their 1987 incone tax
under paynent is “properly allocable to a trade or business”.

We have concl uded (supra F (5) Conclusions Fromthe Statute
and the History of the Legislation) that the statutory text does

not on its face provide the answer to the question before us. By
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choosing to use a definition different fromthe statutory phrases
we had earlier construed, the Congress apparently intended a
meani ng different fromthe neaning of those earlier statutory
phrases, but the statutory text does not reveal specifically what
that difference is. The history of the |egislation provides sone
support for a specific answer, but that support is rebuttable.
Every Court of Appeals which has addressed the issue
presented herein has reached the same conclusion that the statute

is silent or anbiguous. Kikalos v. Conm ssioner, 190 F. 3d at

797; McDonnell v. United States, 180 F.3d at 723; Allen v. United

States, 173 F.3d at 536 (describing the term“properly allocable”

as “mani festly anbi guous”); Redlark v. Comm ssioner, 141 F.3d at

940 (describing as “untenable” the “assertion that the words,
‘“properly allocabl e, unanbiguously specify that interest on
busi ness-rel ated personal incone tax deficiencies should be

deductible”); MIller v. United States, 65 F.3d at 690 (descri bing

Congress’s failure to “define what constitutes business interest”
as “an inplicit legislative delegation of authority to the

Comm ssioner to clarify whether incone tax deficiency interest is
‘properly allocable to a trade or business.’”); see also Tedor

v. United States, 211 F.3d 488, 493 (9th Cr. 2000) (stating

““the common and ordinary neaning’ of the statutory phrase
‘properly allocable to a trade or business’ is not at al

plain”).
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We concl ude that section 163(h)(2)(A) is silent or
anbi guous. W now proceed to the second prong of our anal ysis;
i.e., whether the regulations in issue are based on perm ssible
constructions of section 163(h)(2)(A).

(3) Pernmissible Construction

To be valid, a regulation need not be the only, or even the
best, construction of the statute it purports to inplenent.

Atlantic Mut. Ins. Co. v. Conm ssioner, 523 U. S. 382, 389 (1998);

see Romann v. Conm ssioner, 111 T.C 273, 282 (1998). The

Suprene Court has stated that a review ng court--

need not conclude that the agency construction was the
only one it permssibly could have adopted to uphol d
the construction, or even the reading the court would
have reached if the question initially had arisen in a
judicial proceeding. [Chevron U S.A v. Natural Res.
Def. Council, 467 U.S. at 843 n. 11.]

Rat her, the reviewi ng court need only conclude that the

regul ation is reasonable. Cottage Savings Assn. v. Comm Ssioner,

499 U. S. 554, 560-561 (1991)(citing National Miffler Dealers

Assn. v. United States, 440 U.S. 472, 476-477 (1979)). A

regulation is reasonable if it harnonizes with the plain
| anguage, origin, and purpose of the statute it purports to

inplement. United States v. Vogel Fertilizer Co., 455 U S. at

25-26; National Muffler Dealers Assn. v. United States, 440 U. S.

at 477.

(a) Section 1.163-8T, Tenporary Incone Tax Regs., 52
Fed. Reqg. 24999 (July 2, 1987).

Section 1.163-8T, Tenporary |Incone Tax Regs., supra,

provides the rules for the allocation of interest expense for
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pur poses of sections 163(d), 163(h), and 469. Sec. 1.163-
8T(a) (1), Tenporary Inconme Tax Regs., supra. Although the
Congress did not itself devise the allocation rules, the Congress
clearly stated how it expected the allocation rules to operate.
The Joint Statenent of Managers portion of the conference
committee report dealing with section 469 states, in pertinent
part, as follows (H Conf. Rept. 99-841 at I1-146 (1986), 1986-3
C.B. (Vol. 4) at 146):

Expenses allocable to portfolio incone.--The conference
agreenent provides that portfolio incone is reduced by the
deducti bl e expenses (other than interest) that are clearly
and directly allocable to such incone. Properly allocable
i nterest expense al so reduces portfolio income. Such

deductions accordingly are not treated as attributable to a
passive activity.

The conferees anticipate that the Treasury wll issue
regul ations setting forth standards for appropriate
al l ocation of expenses and interest under the passive |oss
rule. The conferees anticipate that regulations providing
gui dance to taxpayers with respect to interest allocation
w Il be issued by Decenber 31, 1986. These regul ations
shoul d be consistent with the purpose of the passive |oss
rules to prevent sheltering of income from personal services
and portfolio income with passive | osses. Mreover, the
regul ations should attenpt to avoid inconsistent allocation
of interest deductions under different Code provisions.*

In the case of entities, a proper nethod of
al l ocation may include, for exanple, allocation of
interest to portfolio income on the basis of assets,
al though there may be situations in which tracing is
appropri ate because of the integrated nature of the
transactions invol ved. Because of the difficulty of
recordkeepi ng that woul d be required were interest
expense of individuals allocated rather than traced, it
is anticipated that, in the case of individuals,
i nterest expense generally will be traced to the asset
or activity which is purchased or carried by incurring
or continuing the underlying indebtedness.
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4 For exanple, an interest deduction that is disallowed
under section 265 or 291 should not be allowed, capitalized,
or suspended under another provision.

The Congress’s suggestion, however, specifically related to
the allocation rules for section 469 only; the Joint Statenent of
Managers portion of the conference conmttee report does not
provide a simlar prescription for allocating interest expense
for purposes of subsections (d) and (h) of section 163. In TAVRA
1988, the Congress anmended subsections (d) and (h) of section 163
to conformthe rel evant | anguage thereof to the rel evant | anguage
of section 469 in order to achieve “consistent application of a
standard for allocation of interest” anong the “rel ated
provi sions” of sections 163(d), 163(h), and 469. By conform ng
t he | anguage of subsections (d) and (h) to section 163 to the
rel evant | anguage of section 469, the Congress gave a clear
indication that the tracing reginme it contenplated for purposes
of section 469 is the allocation nethod that it also intended for
subsections (d) and (h) of section 163. See Appendi x pp. 73-74.

An exam nation of section 1.163-8T, Tenporary |ncone Tax
Regs., supra, shows that the Secretary heeded the Congress’s
suggestion. Section 1.163-8T, Tenporary Incone Tax Regs., supra,
i nposes the very tracing regine that the Congress contenpl at ed.
Sec. 1.163-8T(a)(3), Tenporary Incone Tax Regs., supra.

In sum the Congress suggested the neans by which to

all ocate interest expense for purposes of section 469; the
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Secretary foll owed that suggestion; and the Congress | ater
amended the rel evant | anguage of sections 163(d) and 163(h) to
conformto the rel evant | anguage of section 469. In |ight of
t hese circunstances, we conclude that the tracing regi ne that
section 1.163-8T, Tenporary Incone Tax Regs., supra, inposes is a
perm ssi bl e construction of section 163(h)(2)(A).

In addition to providing rules for the allocation of

i nterest expense, section 1.163-8T, Tenporary |Incone Tax Regs.,
supra, also provides rules for the treatnment of interest expense
so allocated. Section 1.163-8T(a)(4)(A), Tenporary |Incone Tax
Regs., supra, provides that “Interest expense allocated to a
trade or business expenditure (as defined in paragraph (b)(7) of
this section) is taken into account under section 163(h)(2)(A)”.
Section 163(h)(2)(A) is the provision that petitioners contend
applies to their paynent of interest on their 1987 Federal
i ndi vi dual income tax deficiency. Section 1.163-8T(b)(7),
Tenporary I ncone Tax Regs., supra, defines the term*“trade or
busi ness expenditure” to nean “an expenditure (other than a
passive activity expenditure or an investnent expenditure) in
connection with the conduct of any trade or business other than
the trade or business of performng services as an enployee.” |If
an expenditure “is not a trade or business expenditure, a passive
activity expenditure, or an investnent expenditure”, then section

1.163-8T(a)(4) (D), Tenporary Incone Tax Regs., supra, treats the
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expenditure as personal interest for purposes of section 163(h).
Sec. 1.163-8T(b)(5), Tenporary Incone Tax Regs., supra.

As previously noted, section 1.163-8T(c)(3)(ii), Tenporary
| ncone Tax Regs., 52 Fed. Reg. 25001 (July 2, 1987), allocates
petitioners’ paynent of interest on their 1987 Federal individual
i ncome tax underpaynent to the satisfaction thereof. The
treatnent of petitioners’ interest paynent thus depends on
whet her the paynent of one’s Federal individual incone tax
ltability is an expenditure that is “in connection with the
conduct of any trade or business”. Wile reasonable argunents
may lie on either side of this issue, the Secretary has
undertaken to resolve it in pronulgating section 1.163-9T(b)(2),
Tenporary I ncone Tax Regs., 52 Fed. Reg. 48409 (Dec. 22, 1987),
and it is our charge not to resolve that issue ourselves, but
rather to determ ne “whether there is any reasonabl e basis for
the resolution enbodied in the Comm ssioner's Regulation.”

Fulman v. United States, 434 U S. 528, 536 (1978); see also CSX

Corp. v. Comm ssioner, 89 T.C 134, 153 (1987). W now turn our

attention to that task.

(b) Section 1.163-9T(b)(2)(i)(A), Tenporary |Incone Tax

Regs., 52 Fed. Reqg. 48409 (Dec. 22, 1987)

As applied to the instant case, section 1.163-
9T(b)(2)(i)(A), Tenporary Inconme Tax Regs., supra, treats
petitioners’ paynent of interest on their 1987 incone tax

under paynment as nondeducti bl e “personal interest”. The text of
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section 163(h)(2)(A) does not conpel this result. The rel evant
| egi slative history, however, |ends sonme support to this
interpretation of the statute.
The Joint Commttee staff summary, which we did not consider

in Redlark v. Conm ssioner, supra, provides, in pertinent part,

as follows: “Interest on underpaynents of tax (other than certain
deferred estate taxes) is treated as personal interest under the
provision [sec. 163(h)].” Joint Commttee staff sunmary at 18.
Under this view, interest on underpaynents of “certain deferred
estate taxes” is the only type of interest on underpaynents of
tax that is excluded fromthe definition of personal interest.
This view supports section 1.163-9T(b)(2)(i)(A), Tenporary I|Inconme
Tax Regs., supra, which includes interest paid on underpaynents
of Federal incone taxes wthin the definition of personal

i nterest.

We acknow edge that the Joint Commttee staff sunmary is not
the official legislative docunent for the conference commttee’s
deci si ons about TRA 1986; that distinction is accorded the
conference commttee report. Joint Commttee staff summary at
Xill. Further, by definition, the Joint Conmttee staff summary
may not be a conplete or thorough statenment of the conference
deci sions; summaries are designed to cover concisely the main
points of the summari zed topic, and they may | ack specific

detail. However, the Joint Commttee staff summary was provi ded
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to the Members of the House and Senate for their reference before
Congress enacted TRA 1986, and consequently it is part of the

history of the legislation. See, e.g., Newborn v. Conm SSioner,

94 T.C. 610, 620, 623 (1990). Thus, before the enactnent of TRA
1986, the Menbers of Congress had before theman interpretation
of section 163(h) that included within the definition of
“personal interest” interest on underpaynents of incone tax.

Al t hough not as clearly expressed as in the Joint Commttee
staff summary, the relevant portions of the Joint Statenent of
Managers portion of the conference conmttee report may be read
to echo the views expressed in the Joint Conmttee staff summary.
The relevant portions of the Joint Statenent of Managers portion
of the conference commttee report provide that “Personal
interest also generally includes interest on tax deficiencies”
and that “personal interest does not include * * * |nterest
payabl e on estate tax deferred under sec. 6163 or 6166.” H
Conf. Rept. 99-841, at I|1-154, supra, 1986-3 C.B. (Vol. 4) at
154. These portions of the Joint Statenment of Managers Portion
of the conference commttee report may be read to support a view
that interest on all tax underpaynents other than interest in
respect of estate tax deferred under either section 6163 or 6166
is to be treated as personal interest.

Al t hough the Joint Statenent of Managers portion of the

conference commttee report does not speak as clearly to the
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i ssue before us as the Joint Conmttee staff summary does, one
may reasonably view these two pieces of |egislative history as
bei ng consistent wth one another. At the very least, in |ight
of the Joint Commttee staff summary, and the validation of
section 1.163-9T(b)(2)(i)(A), Tenporary Incone Tax Regs., supra,
by five Courts of Appeals, an interpretation of the Joint
St atenent of Managers portion of the conference commttee report
that includes inconme tax deficiencies wwthin the definition of
personal interest cannot be said to be clearly inconsistent with
section 163(h)(2)(A). W so concl ude.

We reached the opposite conclusion in Redlark v.

Conmi ssioner, 106 T.C. at 46, and we used that conclusion as the

basis for disregarding the 1986 Bl ue Book. The 1986 Bl ue Book
provides, in pertinent part, as foll ows:

Personal interest also includes interest on

under paynents of individual Federal, State or | ocal

i ncome taxes notw thstanding that all or a portion of
the incone may have arisen in a trade or business,
because such taxes are not considered derived fromthe
conduct of a trade or business.® However, persona

i nterest does not include interest payable on estate
tax deferred under sections 6163 or 6166.

80 Personal interest does not include interest on |
taxes, other than i ncome taxes, that are incurred in

connection wwth a trade or business. (For the rule
that taxes on net inconme are not attributable to a
trade or business, see Treas. Reg. sec. 1.62-1(d),
relating to nondeductibility of State incone taxes in
conputing adjusted gross incone.) * * * [1986 Bl ue
Book at 266. ]
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The above quoted portion of the 1986 Bl ue Book clearly supports
section 1.163-9T(b)(2)(i)(A), Tenporary Incone Tax Regs., supra.

In Redlark v. Conm ssioner, supra, we did not assign any

wei ght to the 1986 Bl ue Book because we concluded that it
conflicted with the Joint Statenent of Managers and with what we
there believed to be relevant prior caselaw. As we have
expl ai ned, supra, that casel aw construed statutory | anguage
different fromwhat we deal with herein. Al so, the 1986 Bl ue
Book is consistent with the Joint Conmttee staff summary, and we
believe that the Joint Commttee staff summary is consistent with
the Joint Statenent of Managers.

Whet her one views the legislative history of section 163(h)
as inconclusive or as consistent wth section 1.163-
9T(b)(2)(i)(A), Tenporary Incone Tax Regs., supra, the 1986 Bl ue

Book warrants consi derati on. See FPC v. Menmphis Light, Gas &

Water Div., 411 U S. 458, 471-472 (1973); Bank of C earwater v.

United States, 7 . C. 289, 294 (1985). Consideration of the

1986 Bl ue Book (where, as here, it does not conflict wth the
enacted statutory | anguage and does not conflict with what we
have referred to as the conference conmttee sentence (supra
F.(4) Thirdly)), in conbination with the Joint Commttee staff
summary and the relevant portion of the Joint Statenent of
Managers portion of the conference commttee report points toward

a conclusion that section 1.163-9T(b)(2)(i)(A), Tenporary I|Incone
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Tax Regs., supra, is a perm ssible construction of section
163(h)(2)(A . W so concl ude.

We have concl uded that section 163(h)(2)(A) is silent or
anbi guous. We have al so concl uded that section 1.163-8T,
Tenporary I ncone Tax Regs., supra, and section 1.163-
9T(b)(2)(i)(A), Tenporary Inconme Tax Regs., supra, are
perm ssi bl e constructions of section 163(h)(2)(A). Accordingly,
we al so conclude that both regulations are not invalid. To the

extent that Redlark v. Conmmi ssioner, supra, isS inconsistent

herewith, we no |onger follow that opinion.

H. Petitioners’ Alternative Contention

Al ternatively, petitioners contend that section 1.163-
9T(b)(2)(i)(A), Tenporary Inconme Tax Regs., supra, does not
control because it relates to section 163(h)(2)(A) as enacted by
TRA 1986, not to section 163(h)(2)(A) as anended by TAMRA 1988;
section 163(h)(2)(A) as anended by TAMRA 1988 is the provision
whi ch applies in the instant case. Respondent contends that
section 1.163-9T(b)(2)(i)(A), Tenporary Incone Tax Regs., supra,
controls because the anendnent to section 163(h)(2)(A) was not
i ntended to make any substantive change to the statute. W agree
W th respondent.

As we stated in Redlark v. Comm ssioner, 106 T.C. at 34 n. 3:

The anended | anguage, effective for the years in
i ssue, was intended to conformthe definition of
personal interest to the | anguage of the rel ated
passive |l oss and investnent interest limtation
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provisions, to permt consistent application of a
standard for allocation of interest. See S. Rept. 100-
445, at 36 (1988); H. Rept. 100-795, at 35 (1988).
There is no indication that the change in | anguage was
i ntended to nmake any substantive change in the neaning
of the statutory | anguage.

We hold for respondent on this issue.

Deci sion will be entered

for respondent.

Revi ewed by the Court.

COHEN, WHALEN, HALPERN, BEGHE, and MARVEL, JJ., agree with
the majority opinion.

GERBER, CHI ECHI, and GALE, JJ., concur.

FOLEY, J., did not participate in consideration of this
case.
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Appendi x
Hi story of the Legislation

(1) The Treasury Report

I n Novenber 1984, the Treasury Departnent issued a report to
the President entitled “Tax Reformfor Fairness, Sinplicity, and
Economc G owmh”, hereinafter sonetinmes referred to as the
Treasury Report. In the Treasury Report, the Treasury Depart nent
expl ai ned that under then-governing law, all interest expense was
“deductible, either as a business or investnent expense or as an
item zed deduction.” The Treasury Report at 83. To

curtail the subsidy inplicit in the [then] current |aw

deduction for interest on debt to finance | arge anounts of

passive, tax-preferred, investnent assets (such as corporate
stock) or extraordinary consunption expenditures (such as
second hones).
the Treasury Departnent proposed to limt the deductions
individuals could claimfor interest expense “to the sum of
nortgage interest on the principal residence of the taxpayer,

passive investnent inconme (including interest incone), and $5, 000

per return.” 1d.

(2) The President’s Proposals

In May 1985, President Reagan issued a report entitled “The
President’s Tax Proposals to the Congress for Fairness, G ow h,
and Sinplicity”, hereinafter sonetinmes referred to as the
President’s Proposals. Chapter 13.01 of the President’s

Proposal s addressed i nterest deductions and proposed to subject,
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inter alia, “all interest not incurred in connection with a trade
or business” to the then governing limtation on the deduction of
i nvestment interest under section 163(d). The President’s
Proposal s at 323. Underlying this proposal was a concern that
“consuner interest”, defined as “i.e., interest incurred to

acqui re personal assets, such as a car or vacation hone”,

underm ned the then existing “limtations on investnent interest
and interest incurred to acquire tax-exenpt bonds.” 1d. at 322-
323.

(3) The House Bill

Subsection (d) of section 163 in then-current |aw was
entitled “Limtation on Interest on Investnment |ndebtedness.” In
section 402(a) of H R 3838, the Ways and Means Comm ttee
proposed to deal with several concerns by revising subsection
(d), which would be reentitled “Limtation on Nonbusi ness
Interest.” The bill conmbined the different concerns into a
single overall test, as appears from proposed new paragraphs (1)
and (3) of subsection (d), as follows:

SEC. 402. LI M TATI ON ON DEDUCTI ON FOR NONBUSI NESS | NTEREST.

(a) General Rule.--Subsection (d) of section 163

(relating to limtation on interest on investnent

i ndebt edness) is anended to read as foll ows:

“(d) Limtation on Nonbusiness Interest.--
“(1) In general.--1n the case of a taxpayer other
than a corporation, the amount allowed as a deduction

under this chapter for nonbusiness interest for any
t axabl e year shall not exceed the sum of --



- 56 -

“(A) $10,000 ($20,000, in the case of a
joint return), plus

“(B) the net investnent incone for the
t axabl e year.

“In the case of a trust, the amount specified in
subpar agraph (A) shall be zero.

* * * * * * *

“(3) Nonbusiness interest.--For purposes of this
subsection, the term ‘nonbusiness interest’ nmeans any
interest allowable as a deduction under this chapter
(determined without regard to paragraph (1)); except
that such termshall not i nclude--

“(A) any qualified residence interest, and
“(B) any interest which is allowable as a
deduction in conputing adjusted gross incone
and which is not attributable to a limted
busi ness interest.
For purposes of the preceding sentence, the term
‘“interest’ includes any anount all owable as a deduction
in connection with personal property used in a short
sale.["]

The term“limted business interest” is defined (in subsec.
(d)(6)) in terns of lack of active participation in the business;
it apparently would not apply to Edward' s |aw practice. As to
the prior law s deductibility of interest in conputing adjusted

gross incone, see infra F. (3) Pre-TRA 1986 Cases.

The Ways and Means Commttee Report to acconpany H R 3838,
H Rept. 99-426 (1985), 1986-3 C.B. (Vol. 2) 1, states, in

pertinent part, as follows:
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B. Interest Deduction Limtations (Sec. 402 of the bil

and sec. 163(d) of the Code)
Present Law

I n general

Under present law, no limtation is inposed under
section 163(d) on the deductibility of either interest
on i ndebtedness incurred to purchase or carry
consunption goods, (i.e., personal (consuner)
interest), or interest on indebtedness incurred in
connection with the taxpayer’s trade or business. [H
Rept. 99-426 at 296 supra, 1986-3 C.B. (Vol. 2) at
296. ]

Expl anati on of Provision

I n general

The bill expands the scope of the interest
limtation, and alters the cal cul ati on of the anpunt of
the limtation. Under the bill, all nonbusiness

interest is subject to the limtation on deductibility,
i ncl udi ng consuner interest and certain interest that
is not treated as investnent interest subject to
[imtation under present |law. Nonbusi ness interest
subject to the limtation under the bill does not

i nclude interest on debt secured by the taxpayer’s
princi pal residence (to the extent of its fair market
val ue), and interest on debt secured by a second

resi dence of the taxpayer (to the extent of its fair
mar ket value). Interest expense that is paid or
incurred in carrying on a trade or business (except for
interest attributable to certain |imted business
interests not involving | owincome housing), is not
subject to the interest deduction |imtation under the
bill. [Ld. at 298.]

* * * * * * *
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I nterest subject to the limtation

Under the bill, interest subject to the limtation
is all interest on debt not incurred in connection with
t he taxpayer’s trade or business, other than debt
secured by the taxpayer’s residences (as described
above). Thus, interest subject to limtation generally
i ncl udes investnent interest subject to the section
163(d) limtation under present |aw and consumner
interest, such as interest paid or incurred to purchase
an autonobile for personal use. * * * [1d. at 299-300. ]

The House of Representatives passed H R 3838 w thout
anendnent to section 402 of H R 3838 as reported by the Ways and
Means Committ ee.

(4) The Senate’s Anendnent

H R 3838 was received in the Senate on Decenber 18, 1985,
and referred to the Finance Commttee. Section 1421 of H R 3838
as reported by the Finance Conm ttee separated the above-noted
consi derations--investnment interest and “consuner” interest.
Section 1421(b) of the Finance Commttee’s anmendnent revised
section 163(d) but, unlike the House-passed bill, left that Code
provi sion as one dealing with investnent interest. Section
1421(a) of the Finance Commttee’ s anmendnent proposed a new
section 163(h), which provided in pertinent part as foll ows:

SEC. 1421. LI M TATI ONS ON DEDUCTI ON FOR NONBUSI NESS
| NTEREST.

(a) Disallowance of Deduction for Consuner |Interest of
I ndi vidual s.--Section 163 (relating to deduction for
interest) is anmended by redesignating subsection (h) as
subsection (i) and by inserting after subsection (g) the
foll ow ng new subsecti on:
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“(h) D sallowance of Deduction for Consuner
I nterest. --

“(1) In general.--1n the case of a taxpayer other
than a corporation, no deduction shall be allowed under
this chapter for consuner interest paid or accrued
during the taxable year.

“(2) Consuner interest.--For purposes of this
subsecti on- -

“(A) In general.--The term ‘consuner
interest’ neans any interest allowable as a
deduction under this chapter other than interest
paid or accrued on indebtedness incurred or
continued in connection wth--

“(i) the conduct of a trade or business
(other than the trade or business of
perform ng services as an enpl oyee), or

“(i1) an activity described in section
212.

“(B) Exception for qualified residence
interest.--The term ‘consuner interest’ shall not
i nclude any qualified residence interest.[”]
The Senate Finance Conmittee report, provides, in pertinent
as follows (S. Rept. 99-313, at 802-806 (1986), 1986-3 C. B
3) 1, 802-806):

G Interest Deduction Limtations (sec. 1421 of the
bill and secs. 163(d) and (h) of the Code)

Present Law

* * * * * * *

O her interest

Under present law, no limtation is inposed under
section 163(d) on the deductibility of interest on
i ndebt edness incurred for other purposes, e.g. to
purchase or carry consunption goods. Interest on
i ndebt edness incurred in connection with the taxpayer’s
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trade or business is also not subject to the section
163(d) limtation under present |aw.

Reasons for Change

* * * * * * *

Nonbusi ness (consuner) interest

* * * * * * *

Al t hough the conmttee believes it would not be
advi sabl e to subject to incone tax inputed rental
income wWith respect to consuner durables owned by the
taxpayer, it does believe that it is appropriate and
practical to address situations where consumner
expenditures are financed by borrowi ng. By phasing out
the present deductibility of consuner interest, the
commttee believes that it has elimnated fromthe
present tax law a significant disincentive to saving.

* * * * * * *

Expl anati on of Provisions

I n general

The bill expands the scope of the interest
limtation, and alters the cal cul ati on of the anpunt of
the limtation. Under the bill, all nonbusiness

interest is subject to the limtation on deductibility,
i ncludi ng consuner interest and certain interest that
is not treated as investnent interest subject to
[imtation under present law. Interest subject to the
[imtation under the bill does not include interest on
debt secured by the taxpayer’s principal residence (to
the extent of its fair market value), and interest on
debt secured by a second residence of the taxpayer (to
the extent of its fair nmarket value). Interest expense
that is paid or incurred in carrying on a trade or

busi ness is not subject to the interest deduction
[imtation under the bill (except for interest
attributable to certain limted business interests).

In general, under the bill, consuner interest is
not deductible, and the deduction for investnent
interest is limted to investnent inconme for the year
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with an indefinite carryforward of disall owed
i nvestnent interest.

| nvestnent interest limtation

Interest subject to the limtation.— Under the
bill, interest subject to the investnent interest
limtation is all interest (other than consuner
interest and qualified residence interest) on debt not
incurred in connection with the taxpayer’s trade or
busi ness. * * *

Consuner interest limtation
Under the bill, consunmer interest is not

deducti ble. Consumer interest generally includes al

interest not incurred or continued in connection with

t he conduct of a trade or business (other than the

performance of services as an enployee) * * *.  Thus,

consuner interest includes, for exanple, interest on a

| oan to purchase an autonobile for personal use, and

credit card interest incurred for personal expenses.

In all material respects, section 1421 of H R 3838 as
passed by the Senate on June 24, 1986, was identical to section
1421 of H R 3838 as reported by the Senate Finance Comm ttee.

Section 1401 of the Senate anmendnent as reported by the
Fi nance Comm ttee proposed to add a new section, section 469,
relating to limtations on | osses and credits from passive
activities. Neither the House bill, nor the President’s
Proposal s contai ned a correspondi ng provision. H Conf. Rept.
99-841, 11-137 (1986), 1986-3 C.B. (Vol. 4) 137; Joint Commttee
on Taxation, Conparison of Tax Reform Provisions of H R 3838 as
passed by the House and Senate (JCS-15-86), 51 (July 15, 1986).

(Section 501 of the House-passed version of the bill did,
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however, propose to deny excess passive activity |osses for
pur poses of conputing the anmount of the alternative m nimm
t axabl e income. See TRA 1986 sec. 701, 100 Stat. 2320, 2336;
H Rept. 99-426, at 320-323; supra, 1986-3 C.B. (Vol. 2) 320-
323.)

Section 1401 of the Senate amendnent to H R 3838 as
reported by the Finance Comm ttee provides, in pertinent part,
fol |l ows:

SEC. 469. LI M TATI ONS ON LOSSES AND CREDI TS FROM PASSI VE
ACTI VI Tl ES.

* * * * * * *

(h) Regul ations.--The Secretary shall prescribe such

as

regul ati ons as nmay be necessary or appropriate to carry out
provi sions of this section, including regulations--

(1) which specify what constitutes an activity or
mat eri al participation for purposes of this section,

(2) which provide that certain itenms of gross
income will not be taken into account in determ ning
income or loss fromany activity (and the treatnent of
expenses all ocable to such incone), and

(3) if necessary to prevent avoi dance of this
section, determ ning whether income, gain, or |loss from
alimted partnership or other passive activity is
treated as described in subsection (c)(3).

The Finance Commttee report on H R 3838 did not explain

how t he regul ati ons pronul gated under section 469 were to

all ocate interest expense. S. Rept. 99-313, at 713-746, supra,

1986-3 C.B. (Vol. 3) at 713- 746.
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Section 1401 of the Senate amendnent to H R 3838 was

anended by a floor anendnent and passed; the anendnent did not

af fect the above quoted | anguage. 132 Cong. Rec. S 8817, S 8915-

8916 (June 26, 2986); Joint Commttee on Taxation, Conparison of

Tax Reform Provisions of H R 3838 as passed by the House and

Senate (JCS-15-86), 52 (July 15, 1986).

(5) The Conference Committee

On August 29, 1986, the staff of the Joint Commttee on
Taxation published a panphlet (hereinafter sonmetines referred to
as the Joint Commttee staff sunmary) described as follows (Joint
Commttee staff sunmary at xiii):

Thi s panmphlet?! provides a title-by-title sunmary
of the principal provisions of HR 3838 (Tax Reform
Act of 1986), as agreed to by the House- Senate
Conf erees on August 16, 1986. As a general rule, this
panphl et does not describe agreenents of the Conferees
not to adopt a particular provision that was only in
t he House-passed bill or only in the Senate-passed
bill, i.e., agreenents to retain present |aw on
particul ar issues.

Thi s panphlet is provided for the use of the
Menbers of the House and the Senate. The official
| egi sl ati ve docunent on the conference decisions on
H R 3838 wll be the conference report on the bill
(including the Statenment of Managers expl aining the
conf erence deci si ons).

! Thi s panphlet may be cited as follows: Joint

Comm ttee on Taxation, Summary of Conference Agreenent
on H R 3838 (Tax Reform Act of 19886)(JCS- 16-86),
August 29, 1986.

The Joint Commttee staff summary describes the rel evant

portion of the conference agreenent as foll ows:
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C. Interest Deduction Limtation

No deduction is allowed for personal interest
(such as interest on car |oans or credit card bal ances
for personal expenditures). Interest on underpaynents
of tax (other than certain deferred estate taxes) is
treated as personal interest under the provision. * * *
[Joint Commttee Summary at 18.]

The conference conmttee report (H Conf. Rept. 99-841,
supra, 1986-3 C.B. (Vol. 4) 1) was published on Septenber 18,
1986. Section 511 of the conference conmttee report corresponds
to section 1421 of H R 3838 as passed by the Senate. |In large
part, section 511(b) of the conference commttee report tracks
section 1421(a) of H R 3838 as passed by the Senate. Section
511(b) of the conference conmttee report presents a new section
163(h), which provides in pertinent part as foll ows:

(h) Disallowance of Deduction for Personal Interest.--

(1) I'n general.--1n the case of a
t axpayer other than a corporation, no
deduction shall be allowed under this chapter
for personal interest paid or accrued during
t he taxabl e year
(2) Personal interest.—-For purposes of
this subsection, the term“personal interest”
means any interest allowable as a deduction
under this chapter other than--
(A) interest paid or accrued on indebtedness
incurred or continued in connection with the

conduct of a trade or business (other than the
trade or business of performng services as an

enpl oyee),

(B) any investnent interest (within the
meani ng of subsection (d)),
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(© any interest which is taken into account
under section 469 in conputing inconme or |oss from
a passive activity of the taxpayer,

(D) any qualified residence interest (within
t he nmeani ng of paragraph (3)), and

(E) any interest payable under section
6601 on any unpaid portion of the tax inposed
by section 2001 for the period during which
an extension of tinme for paynent of such tax
is in effect under section 6163 or 6166. [H
Conf. Rept. 99-841, at 1-171 (1986).]

The Joint Statenent of Managers portion of the conference
commttee report provides, in pertinent part, as follows:
House Bil

Under the House bill, the deduction for nonbusiness
i nterest of noncorporate taxpayers is limted to $10, 000
(%$20,000 for joint returns), plus net investnent incone,
pl us certain deductible expenditures in excess of rental
income fromnet | ease property. * * *

* * * * * * *

Nonbusi ness interest neans all interest not incurred in
the taxpayer’s trade or business, including the taxpayer’s
share of interest of S corporations in whose nmanagenent he
does not actively participate, the taxpayer’s share of
interest expense of |imted partnerships in which he is a
limted partner, and the taxpayer’s share of interest
expense of certain trusts and other entities in which he is
alimted entrepreneur.

* * * * * * *

Senat e Anendnent

The Senate anmendnent provides that the deduction for
i nvestnment interest of noncorporate taxpayers is limted to
net investnment inconme, plus certain deductible expenditures
in excess of rental income fromnet |ease property.
Consuner interest is not deductible. Interest on debt
secured by the taxpayer’s principal residence and a second
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resi dence of the taxpayer (to the extent of their fair
mar ket values) is not subject to limtation.

* * * Consuner interest neans interest not attributable
to a trade or business (other than the trade or business of
perform ng services as an enployee) or to an activity
engaged in for profit.

* * * * * * *

Conf erence Agreenent

The conference agreenent follows the Senate anendnent,
with nodifications and clarifications.

* * * * * * *

Per sonal i nterest

The conference agreenent follows the Senate anmendnent
provision with respect to consuner interest (denom nated
personal interest under the conference agreenent), with
nmodi fications and clarifications.

Under the conference agreenent, personal interest is
not deductible. Personal interest is any interest, other
than interest incurred or continued in connection with the
conduct of a trade or business (other than the trade or
busi ness of perform ng services as a enployee), investnent
interest, or interest taken into account in conputing the
taxpayer’s inconme or |loss from passive activities for the
year. Personal interest also generally includes interest on
tax deficiencies.

Personal interest does not include qualified residence
interest of the taxpayer, nor does it include interest
payabl e on estate tax deferred under sec. 6163 or 6166. [H
Conf. Rept. 99-841, at I1-151 to I1-154, supra, 1986-3 C. B
(Vol . 4) at 151-154.]

In all material respects, section 511(b) as reported by the
conference commttee was identical to section 511(b) of H R 3838
as ultimately enacted, on Cctober 22, 1986. TRA 1986 sec.

511(b), Pub. L. 99-514, 100 Stat. 2085, 2246-2248, 2963.
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The conference agreenent on H R 3838 generally follows
section 1401 of the Senate anendnent, relating to limtations on
| osses and credits from passive activities, but with certain
nodi fications and clarifications. H Conf. Rept. 99-841, at II-
138, supra, 1986-3 C.B. (Vol. 4) at 138. As nodified, clarified,
and enacted, section 469 provides, in pertinent part, as follows:

SEC. 469. PASSI VE ACTIVITY LOSSES AND CREDI TS LI M TED.

* * * * * * *

(k) Regul ations.—-The Secretary shall prescribe such
regul ati ons as nmay be necessary or appropriate to carry out
provi sions of this section, including regulations—

* * * * * * *

(4) which provide for the determ nation of the
al l ocation of interest expense for purposes of this
section * * * [ [TRA 1986 sec. 501(a), Pub. L. 99-514,
100 Stat. 2085, 2233, 2240.]

The Joint Statenent of Managers portion of the conference
committee report explaining interest expense allocation under
section 469 provides--

Expenses allocable to portfolio incone.— The
conference agreenent provides that portfolio incone is
reduced by the deducti bl e expenses (other than
interest) that are clearly and directly allocable to
such incone. Properly allocable interest expense al so
reduces portfolio inconme. Such deductions accordingly
are not treated as attributable to a passive activity.

The conferees anticipate that the Treasury w |l
i ssue regulations setting forth standards for

1 Sec. 10212(a) of the Omi bus Budget Reconciliation Act of
1987, Pub. L. 100-203, 101 Stat. 1330, 1330-405, redesignated
sec. 469(k)(4) as sec. 469(1)(4).
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appropriate allocation of expenses and interest under
the passive loss rule. The conferees anticipate that
regul ati ons providi ng gui dance to taxpayers with
respect to interest allocation will be issued by
Decenber 31, 1986. These regul ati ons shoul d be
consistent wth the purpose of the passive |loss rules
to prevent sheltering of inconme from personal services
and portfolio inconme with passive | osses. Mbreover,
the regul ations should attenpt to avoid inconsistent

al l ocation of interest deductions under different Code
provi sions.*

In the case of entities, a proper nethod of
al l ocation may include, for exanple, allocation of
interest to portfolio income on the basis of assets,
al though there may be situations in which tracing is
appropriate because of the integrated nature of the
transactions invol ved. Because of the difficulty of
recordkeepi ng that would be required were interest
expense of individuals allocated rather than traced, it
is anticipated that, in the case of individuals,
i nterest expense generally will be traced to the asset
or activity which is purchased or carried by incurring
or continuing the underlying indebtedness.

4 For exanple, an interest deduction that is disallowed
under section 265 [relating to expenses and interest
relating to tax-exenpt inconme] or 291 [relating to
special rules relating to corporate preference itens]
shoul d not be allowed, capitalized, or suspended under
anot her provision. [H Conf. Rept. 99-841, at I11-146,
supra, 1986-3 C.B. (Vol. 4), at 146.]

(6) 1986 Bl ue Book

On May 4, 1987, the staff of the Joint Conmttee on Taxation
published its CGeneral Explanation of the Tax Reform Act of 1986
(1986 Bl ue Book), which states in pertinent part as follows (pp.
262- 264, 266):

C. Interest Deduction Limtations (Sec. 511 of the Act and
secs. 163(d) and (h) of the Code)>®®
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Prior Law

O her interest

Under prior law, no limtation was inposed under
section 163(d) on the deductibility of interest on
i ndebt edness incurred for other purposes, e.g. to purchase
or carry consunption goods. Under prior and present |aw,
i nterest on indebtedness incurred in connection with the
t axpayer’s trade or business is also not subject to the
limtation on the deductibility of interest expense under
section 163.

Reasons for Change

* * * * * * *

Per sonal i nterest

Prior | aw excluded or m sneasured inconme arising from
t he ownershi p of housing and ot her consumer durables.
| nvest ment in such goods all owed consuners to avoid the tax
that would apply if funds were invested in assets producing
taxabl e inconme and to avoid the cost of renting these itens,
a cost which would not be deductible in conmputing tax
l[tability. Thus, the tax system under prior |aw provided an
incentive to invest in consuner durables rather than assets
whi ch produce taxable incone and, therefore, an incentive to
consune rather than save.

* * * * * * *

Expl anati on of Provisions
I n general

I n general, under the Act, personal interest is not
deducti bl e, and the deduction for investnment interest is
l[imted to investnment incone for the year with an indefinite
carryforward of disallowed investnent interest. The
personal interest |limtation does not apply to interest on
debt secured by the taxpayer’s principal residence (to the
extent of its basis plus the anmount of such debt used to pay
certain educational or nedical expenses) and interest on
debt secured by a second residence of the taxpayer (to the
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extent of its basis plus the anmount of such debt used to pay
certain educational or nedical expenses), provided the total
anount of such debt does not exceed the fair market val ue of
such residence.

* * * * * * *

Per sonal i nterest

Under the Act, personal interest is not deductible.
Personal interest is any interest, other than interest
incurred or continued in connection with the conduct of a
trade or business (other than the trade or busi ness of
perform ng services as an enployee), * * * jnvestnent
interest, or interest taken into account of conputing the
taxpayer’s income or |loss from passive activities for the
year. Thus, personal interest includes, for exanple,
interest on a loan to purchase an autonobile, interest on a
| oan to purchase a life insurance policy, and credit card
interest, where such interest is not incurred or continued
in connection with the conduct of a trade or business.
Personal interest also includes interest on underpaynments of
i ndi vi dual Federal, State or |ocal incone taxes
notw t hstanding that all or a portion of the incone may have
arisen in a trade or business, because such taxes are not
consi dered derived fromthe conduct of a trade or
busi ness. % However, personal interest does not include
i nterest payable on estate tax deferred under sections 6163
or 6166.

Personal interest does not include qualified residence
interest of the taxpayer, as discussed bel ow

5 For |egislative background of the provision, see: HR
3838, asgreporte by tﬁe House Cbnn1ptee on Ways and Means

on Decenber 7, 1985, sec. 402; H Rep. 99-426, pp. 296-301;
H R 3838 as reported by the Senate Comm ttee on Fi nance on
May 29, 1986, sec. 1421; S.Rep. 99-313, pp. 802-808; and

H Rep. 99-841, Vol. Il (Septenber 18, 1986), pp. 151-157
(Conference Report).

80 Personal interest does not include interest on taxes,

ot her than incone taxes, that are incurred in connection
with a trade or business. (For the rule that taxes on net
incone are not attributable to a trade or business, see
Treas. Reg. sec. 1.62-1(d), relating to nondeductibility of
State incone taxes in conputing adjusted gross incone.) In
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addi tion, personal interest does not include interest of an
S corporation which is attributable to an underpaynent of
inconme tax froma year in which the corporation was a C
corporation or fromthe underpaynent of the taxes inposed by
sec. 1374 or 1375. Nor does personal interest include

i nterest on an underpaynent of income tax of a corporation
payabl e by a sharehol der by reason of transferee liability
(under sec. 6901).

(7) TAMRA 1988

On June 10, 1987, the Technical Corrections Act of 1987 was
introduced in the House of Representatives (H R 2636) by Wys
and Means Conmi ttee Chairman Rostenkowski and Congressman Duncan,
and in the Senate (S. 1350) by Finance Comm ttee Chairnman Bentsen
and Senator Packwood. Section 105(c) of the bills provided as
fol |l ows:

SEC. 105. AMENDMENTS RELATED TO TI TLE V OF THE REFORM ACT.

[ The Tax Reform Act of 1986, see sec. 1(b)(2)
of the bills.]

* * * * * * *

(c) Amendnents Related to Section 511 of the Reform
Act . - -

(1) Subparagraph (A) of section 163(d)(3) of the
1986 Code (defining investnent interest) is anmended by
striking out “incurred or continued to purchase or
carry” and inserting in lieu thereof “properly
all ocable to”.

* * * * * * *

(4) Subparagraph (A) of section 163(h)(2) of the
1986 Code is anended by striking out “incurred or
continued in connection wth the conduct of” and
inserting in lieu thereof “properly allocable to”.
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Section 119 of the bills provided that these anendnents
“shall take effect as if included in the provision of the Reform
Act to which such anmendnent rel ates.”

On June 15, 1987, the staff of the Joint Conmmittee on
Taxation released its Description of the Technical Corrections
Act of 1987 (H.R 2636 and S. 1350) (JCS-15-87), June 15, 1987.
At pages 25 and 26, this staff panphl et describes the above
amendnents as foll ows:

Expl anati on of Provisions

| nvestnent interest.— The bill conforns the
| anguage of the definition of investnent interest to
t he | anguage of a related provision that allocates
i nterest expense to portfolio inconme under the passive
| oss rule. Thus, under the bill, investnent interest
is that which is properly allocable to property held
for investnent. This change results in consistency in
t he | anguage of the provisions allocating interest
expense to the category of investnent interest, and
permts consistent application of a standard for
allocation of interest. This change is not intended to
suggest the adoption of any particul ar nmethod of
al l ocation, but rather to give Treasury the ability to
devi se allocation rules as sinple as possible
consistent wth the objectives of the provision.

* * * * * * *

Personal interest.—The bill conforns the | anguage
of the definition of personal interest to the | anguage
of related provisions (the passive loss rule and the
investnment interest l[imtation) under which interest
expense may be allocated. Thus, the bill provides that
personal interest does not include interest that is
properly allocable to a trade or business. This change
results in consistency in the | anguage of several
significant provisions under which interest is likely
to be allocated, and permts consistent application of
a standard for allocation of interest.
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As anmended, the provisions of the House bill were included
as Subtitle B of Title X (Revenue Provisions) of the Omibus
Budget Reconciliation Act of 1987 (H R 3545) as passed by the
House in Cctober 1987. H Rept. 100-795, at 2. Paragraphs (1)
and (4) of section 10205(c) of the House-passed H R 3545 are
identical to the |anguage of paragraphs (1) and (4) of section
105(c) of H R 2636 set forth supra. The description of the
amendnent to the definition of “personal interest” in the House
Budget Commttee’ s report (the commttee report for HR 3545) is
identical to the description of the anendnent in the staff
panphl et descri bing section 105(c)(4) of H R 2636 as introduced,
set forth supra. H Rept. 100-391, at 1171 (1987). The report’s
description of the anendnent to the definition of “investnent
interest” adds to the description in the staff panphl et
descri bing section 105(c)(1) of H R 2636 as introduced, set

forth supra. |1d. at 1170. Belowis the commttee report

expl anation of the anendnent to the definition of “investnent
interest”; the underscored | anguage signifies | anguage that was
not included in the staff panphlet describing section 105(c) (1)
of HR 2636 as introduced:
Expl anati on of Provisions
| nvestnent interest.—The bill conforns the

| anguage of the definition of investnent interest to

t he | anguage of a related provision that allocates

i nterest expense to portfolio inconme under the passive

loss rule. Thus, under the bill, investnent interest
is that which is properly allocable to property held
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for investnent. This change results in consistency in
t he | anguage of the provisions allocating interest
expense to the category of investnent interest, and
permts consistent application of a standard for
allocation of interest. This change is not intended to
suggest that the adoption of any particul ar nethod of
allocation is required, but rather to give Treasury the
ability to devise allocation rules as sinple as
possi bl e consistent with the objectives of the
provision. The conmttee believes that the Treasury
shoul d consider rules relating to the securing of
property to mtigate sonme of the conplexities of
tracing where sinplicity is desirable, so that, for
exanple, any interest on a |oan secured by personal use
property could be considered personal interest, and any
interest on a |loan secured by investnent assets could
be considered investnent interest. [H Rept. 100-391,

at 1170 (1987); enphasis added. ]

On Decenber 4, 1987, Senate Budget Comm ttee Chairman Chiles
reported S. 1920 to the Senate; part Il of subtitle B of title IV
of S. 1920 as reported relates to technical anmendnents to TRA
1986. Paragraphs (1) and (4) of section 4665(c) of S. 1920 as
reported are identical to the | anguage of paragraphs (1) and (4)
of section 105(c) of S. 1350 as introduced, set forth supra. The
paragraph of the docunment explaining the bill’s (S. 1920)
anendnent to the definition of “investnent interest” as reported,
except for two typographical errors, is identical to the
correspondi ng paragraph of the House report, set forth supra.
Reconciliation Subm ssions of the Instructed Commttees Pursuant
to the Concurrent Resolution on the Budget for Fiscal Year 1988
(H. Con. Res. 93, Rept. 100-76), Senate Budget Commttee, 100th
Cong., 1st Sess. at 272. The paragraph of the docunent

explaining the bill’s (S. 1920) anmendnent to the definition of
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“personal interest” is identical to both the correspondi ng
paragraph in the House report and the staff panphl et descri bing
the provision in S. 1350 as introduced, set forth supra.
Reconciliation Subm ssions of the Instructed Comnm ttees Pursuant
to the Concurrent Resolution on the Budget for Fiscal Year 1988
(H. Con. Res. 93, Rept. 100-76), Senate Budget Commttee, 100th
Cong., 1st Sess. at 272.

As a result of a budget summt with the Wiite House, the
techni cal corrections were taken out of the budget reconciliation
bill for 1987. H Rept. 100-495, at 1014 (1987), 1987-3 C. B. at
294; 133 Cong. Rec. 34899 (Dec. 10, 1987) (colloquy between
Fi nance Comm ttee Chai rman Bentsen and Senator Cranston.) The
Senate then considered S. 1920, and, after conpleting work on
fl oor anmendnents, called up the House-passed bill (H R 3545),
substituted the text of S. 1920 as anended, and asked for a
conference. 133 Cong. Rec. 34935 (Dec. 10, 1987). The Senate-
passed anmendnent to HR 3545 did not include the technical
corrections in S. 1920 and they were not included in the bill as
enacted. S. Rept. 100-445 at 3.

On March 31, 1988, the Technical Corrections Act of 1988 was
i ntroduced in the House of Representatives (H R 4333) by Ways
and Means Conm ttee Chairman Rostenkowski and Congressman Duncan,
and in the Senate (S. 2238) by Finance Comm ttee Chairnman Bentsen

and Senator Packwood. Paragraphs (1) and (4) of section 105(c)
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of the bills were identical to paragraphs (1) and (4) of section
105(c) of H R 2636 and S. 1350 as introduced on June 10, 1987,
set forth supra.

Section 121 of the bills (H R 4333 and S. 2238) provided
t hat these anmendnents “shall take effect as if included in the
provi sion of the Reform Act to which such anendnent rel ates.”

On April 6, 1988, the staff of the Joint Commttee on
Taxation released its Description of the Technical Corrections
Act of 1988 (H R 4333 and S. 2238) (JCS-10-88), March 31, 1988.
At pages 34 and 35, the staff panphl et descriptions of the above
amendnents are identical to the conmttee report explanations of
t he sane anendnents to the definitions of “investnent interest”
and “personal interest” as proposed in 1987, set forth supra.

On July 26, 1988, the Ways and Means Committee reported H R
4333 with an amendnent that replaced the entire text of the
introduced bill. H Rept. 100-795, at 1 (1988). Paragraphs (1)
and (4) of section 105(c) of the Commttee’ s anendnent are
identical to the introduced bill’s | anguage and to paragraphs (1)
and (4) of section 105(c) of HR 2636 and S. 1350 as introduced
on June 10, 1987, set forth supra. The Commttee’s report
states, in pertinent part, as follows (H Rept. 100-795, at 3

(1988)):
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1. EXPLANATI ON OF THE BI LL

TI TLE | . — TECHNI CAL CORRECTI ONS TO THE TAX REFORM ACT
OF 1986

The technical correction titles (Title I and Title

I1){2 contain clerical, conform ng and clarifying

amendnents to the provisions enacted by the Tax Reform

Act of 1986 (P.L. 99-514) and other recently enacted

legislation. Al anendnents are [sic] nmade by these

titles are neant to carry out the intent of Congress in

enacting the original legislation. Therefore, no

separate “Reasons for Change” is set forth for each

i ndi vi dual amendnent. Except as ot herw se descri bed,

t he anendnments made by the technical correction titles

will take effect as if included in the original

| egi slation to which each anendnent rel ates.

The report’s descriptions of the amendnents to the
definitions of “investnent interest” and “personal interest” are
identical to the descriptions in the staff panphlet describing
the introduced bill which are identical to the 1987 conmttee
report descriptions of the sane anendnents, set forth supra.

H. Rept. 100-795, at 34, 35 (1988).

On August 3, 1988, the Finance Committee reported S. 2238
wi th an anmendnent that replaced the entire text of the introduced
bill. S. Rept. 100-445, at 1 (1988). Paragraphs (1) and (4) of
section 105(c) of the Commttee’s anendnent are identical to the
introduced bill’s | anguage and to paragraphs (1) and (4) of

section 105(c) as introduced in 1987 in HR 2636 and S. 1350,

2 The Ways and Means Conmittee’s anendnent added titles Il
(Substantive Tax Provisions) and IV (Ways and Means Subconm ttee
Provi sions), and changed the short title of the bill (sec. 1(a))
to M scel |l aneous Revenue Act of 1988.
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set forth supra. The first paragraph of the Commttee report’s
explanation of the bill is identical to the correspondi ng
par agraph of the Ways and Means Conmttee’ s report which is
identical to the Conmttee report explanations of the sanme
amendnent as introduced on June 10, 1987 in H R 2636 and S.
1350, set forth supra.® S. Rept. 100-445, at 4 (1988).

The Finance Comm ttee report’s descriptions of the
amendnents to the definitions of “investnent interest” and
“personal interest” are identical to the descriptions in the
staff panphl et describing the introduced bill which are identical
to the 1987 commttee report explanations of the sanme anmendnents,

set forth supra. Id. at 35, 36.

The Senate considered S. 2238 and, after conpleting work on
fl oor anmendnents, called up the House-passed bill (H R 4333),
substituted the text of S. 2238 as anended, passed H R 4333 as
so anended, and asked for a conference. 134 Cong. Rec. 29792
(Qct. 11, 1988). The House and Senate anendnents to the
i nvestnment interest and personal interest definitions being
identical, they were approved w thout further explanation by the

conference commttee. H Conf. Rept. 100-1104, Vol. | at 53, 54,

3 The Finance Committee’'s anendnent added titles I
(Corrections to Collection and Exenption Procedures for Excise
Taxes on Di esel and Nongasoline Aviation Fuels), IV (Oher
Corrections and Mdifications), V (Railroad Unenpl oynent and
Retirenent Anendnents), and VI (Social Security Act Amendnents),
but did not change the short title of the bill (sec. 1(a)).
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Vol . Il at 2 (1988), 1988-3 C B. 473, 492; see Staff of Joint
Comm ttee on Taxation, Conparison of Differing Provisions of
Techni cal Corrections (JCX-30-88), 2 (1988).

The above-descri bed anendnents were enacted by paragraphs
(1) and (4) of section 1005(c) of the Technical and M scell aneous
Revenue Act of 1988 (TAMRA 1988), Pub. L. 100-647, 102 Stat.
3342, 3390; by section 1019(a) of that Act they took effect as if
included in the respective TRA 1986 provisions. TAMRA 1988 sec.

1019(a), 102 Stat. at 3593.
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RUME, J., concurring: | agree with the result reached by
the majority; however, | cannot agree with the ngjority’s
suggestion that the personal nature of the underlying incone tax
deficiency and the related interest plays no role in determ ning
the validity of section 1.163-9T(b)(2)(i)(A), Tenporary I|Inconme
Tax Regs., 52 Fed. Reg. 48407 (Dec. 22, 1987). On the contrary,

as | made clear in ny dissenting opinion in Redlark v.

Commi ssioner, 106 T.C. 31, 58, 60 (1996), | believe this to be a

rel evant and inportant factor. The Courts of Appeals that have

addressed this issue seemto agree. See Kikalos v. Conmm ssioner,

190 F.3d 791, 797-798 (7th Gr. 1999), revg. T.C Meno. 1998-92;
McDonnell v. United States, 180 F.3d 721, 723 (6th Cr. 1999);

Allen v. United States, 173 F. 3d 533, 537 (4th Cr. 1999);

Redl ark v. Conm ssioner, 141 F.3d 936, 941 (9th Cir. 1998), revg.

and remanding 106 T.C. 31 (1996); Mller v. United States, 65

F.3d 687, 690-691 (8th G r. 1995).
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THORNTON, J., concurring: | amconcerned that the majority
opinion may contribute to confusion over the interpretive weight
this Court wll accord nonauthoritative congressional staff
mat eri al s.

In its analysis, the majority opinion relies heavily on
certain | anguage appearing in the Joint Commttee on Taxation
CGeneral Expl anation of the Tax Reform Act of 1986 (the Bl ue

Book). In Redlark v. Conm ssioner, 106 T.C 31, 45-46 (1996),

revd. and remanded 141 F.3d 936 (9th Cr. 1998), this Court
poi ntedly disregarded this sane Bl ue Book | anguage, stating:

Where there is no corroboration in the actual

| egi sl ative history, we shall not hesitate to disregard
t he General Explanation [of the Blue Book] as far as
congressional intent is concerned. * * * Gven the
clear thrust of the conference commttee report, the
General Explanation [of the Blue Book] is w thout
foundation and nmust fall by the wayside. To concl ude
otherwise would elevate it to a status and accord it a
deference to which it sinply is not entitled.

O her opinions of this Court echo the notion that we require sone
di rect corroboration of congressional intentions before we defer

to Bl ue Book expressions thereof. See Allen v. Conm ssioner, 118

T.C. 1, 15 (2002) (“Although the Staff of the Joint Conmttee’s
explanation of a tax statute may be entitled to respect as a
docunent that is prepared in connection with the |egislative
process by individuals who are intimately involved in that
process, we shall not hesitate to disregard the expressions set

forth therein where, as here, those expressions are barren of
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corroboration in the legislative history.”); Zinniel v.

Comm ssioner, 89 T.C. 357, 367 (1987) (“the portion of the

CGeneral Explanation [of the Blue Book] * * * standing al one,
wi t hout any direct evidence of legislative intent, is not
unequi vocal evidence of legislative intent”), affd. 883 F.2d 1350
(7th Gr. 1989).
The majority opinion’s reliance on the Blue Book in

overturning this Court’s decision in Redlark v. Conmm ssioner,

supra, raises at |east three concerns:

First, to the extent the majority opinion purports to find
corroboration for the Blue Book | anguage in a Joint Conmmttee
staff summary “published” during the conference on the 1986 Act
(and not expressly considered in this Court’s Redlark opinion),
it is unsatisfactory. The Joint Commttee staff summary is
scarcely nore reliable an indicator of congressional intentions
than the Blue Book itself. Like the Blue Book, the Joint
Committee summary was a staff-generated docunent; it was rel eased
as a commttee print rather than as a report; there is no
i ndi cation that any Menber of Congress approved it during
consideration of the 1986 Act. A nere proliferation (or nore
precisely, a nere doubling up) of staff-generated materials
cannot supply the want of direct evidence of congressional

i ntentions.
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Second, to the extent the majority opinion neans to
repudi ate the views of this Court as expressed in Redlark and
ot her opinions, requiring sonme direct corroboration of Blue Book
expressions of congressional intentions, it raises significant
guestions about the standard this Court now intends to apply in
assessing the interpretive weight to accord materials |like the
Bl ue Book that technically are not part of the legislative
history. The only express clue provided by the majority opinion
appears in its statenent that “if a Blue Book were to conflict
wi th enacted | anguage or controlling |egislative history, then
the statutory | anguage or the controlling legislative history
woul d prevail.” Majority op. p. 35. This statenent m ght be
construed as suggesting that, even in the absence of direct
corroboration in the statute or other controlling |egislative
materi als, a Blue Book explanation will be considered as
controlling unless it actually conflicts with these materi al s.
Any such suggestion is troubl esonme. As has been observed
el sewhere, there should be no “one generic standard for assessing
the Bl ue Book’ s authority”; rather, the “Blue Book’s
interpretative weight depends, in |arge neasure, on the role it
is performng.” Livingston, “What’s Blue and Wiite and Not Quite
as Good as a Commttee Report: General Explanations and the Role
of ‘Subsequent’ Tax Legislative Hstory”, 11 Am J. Tax Poly. 91,

105, 122 (1994). \ere, as here, a Blue Book expl anation does
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nore than nerely collate materials fromthe official commttee
reports or clarify inconsistencies therein, and instead purports
to add a new gloss to the statute, we should be free to disregard
t he Bl ue Book expl anation or at |east accord it greatly reduced
interpretive weight.

Third, the stark divergence between this Court’s analysis in
Redl ark, where we felt conpelled to disregard the Bl ue Book
| anguage altogether, and in the majority opinion, which appears
to treat it as a substantial conponent of its analysis, mght be
t hought to largely account for the different results then and
now. As denonstrated, however, by the decisions of the five
courts of appeal to address this issue, which have coal esced
around a straightforward analysis of judicial deference to agency
actions, the Blue Book | anguage (with or w thout the Joint
Committee summary) is not dispositive of the validity of the
Treasury regulations (which is, after all, the issue before us).
Rat her, the Treasury regulations are ultimately validated as
reasonably interpreting a facially anbi guous statute. The Bl ue
Book | anguage in question, while supportive of this result, is
not essential to it. By unduly elevating the Blue Book’s role in
our analysis, we risk giving encouragenent to inventive counsel
in future cases to troll deeply for other types of
noncontrolling legislative materials that m ght be argued to
bet oken congressional intent.

GERBER and GALE, JJ., agree with this concurring opinion.
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VELLS, C J., dissenting: | respectfully dissent fromthe

majority’s refusal to follow Redlark v. Conm ssioner, 106 T.C 31

(1996), revd. and remanded 141 F.3d 936 (9th Cr. 1998). The
meani ng of section 163(h)(2)(A) can be discerned froma plain
readi ng of the | anguage of that section. Moreover, prior caselaw
defined the required nexus between an interest expense on a
deficiency and a trade or business, and Congress did not indicate
any intent to overturn these cases. Also, the mgjority placed
undue enphasis and reliance on the Blue Book in validating
section 1.163-9T(b)(2)(i)(A), Tenporary Incone Tax Regs., 52 Fed.
Reg. 48407 (Dec. 22, 1987) in contravention of precedent.

The majority contends that the | anguage of section
163(h)(2)(A) is anmbiguous, but the majority provides little
analysis of the statute itself. Section 163(h)(2)(A) provides as
fol |l ows:

Sec. 163(h) Disall owance of Deduction for Personal
Interest. --—

(1) I'n general.--In the case of a taxpayer other
than a corporation, no deduction shall be allowed under
this chapter for personal interest paid or accrued
during the taxable year.

(2) Personal interest.-—For purposes of this
section, the term “personal interest” means any
interest allowable as a deduction under this chapter
ot her than-

(A) interest paid or accrued on indebtedness
properly allocable to a trade or business (other
than the trade or business of perform ng services
as an enpl oyee).
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Petitioners contend that they should be permtted to deduct
interest paid on a deficiency arising fromdisallowed Schedule C
deductions relating to a sole proprietorship, a law firm

Al t hough section 163(h) (1) disallows personal interest
deductions, the reach of that section is truncated by section
163(h)(2)(A), which excepts interest “properly allocable” to a
trade or business fromthe definition of personal interest.
Congress did not provide a definition for interest “properly
all ocable” to a trade or business. |In interpreting what Congress
meant by “properly allocable” to a trade or business, however,
courts should give the phrase “properly allocable” its usual or

plain nmeaning. United States v. Urabazo, 234 F.3d 904 (5th Cr

2000). A reasonable reading of the phrase “properly allocable”
woul d concl ude that the phrase neans fairly or correctly relating
to a trade or business. Interest paid on deficiencies arising
from deductions taken by a sole proprietorship should fall within
this class of interest. Courts should only depart fromthe plain
| anguage of a statute to, “avoid a result so bizarre that

Congress could not have intended it”. Wthrowv. Roell, 288 F.3d

199, 203 (5th G r. 2002). Reaching the conclusion that the
interest paid on a deficiency arising froma sole proprietorship
is “properly allocable” to a trade or business is surely not a
bi zarre result.

The intent of Congress is best determ ned by exam ning the

| anguage of the statute. Dial One of the Md-South, Inc. v.
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Bel | South Tel ecomms., Inc., 269 F.3d 523 (5th Cr. 2001).

Congress defined the types of interest excepted from “personal
interest” by direct references to other code sections, except for
interest “properly allocable” to trade or business incone. From
this it can be inferred that the intent of Congress was to use
the plain nmeaning of the term“properly allocable” to trade or
busi ness interest. In section 163(h)(2)(B), Congress refers to
section 163(d) for a definition of investnent interest. In
section 163(h)(2)(C), Congress refers to section 469 for the
definition of portfolio interest. |In section 163(h)(2)(D),
Congress refers to section 163(h)(3) for a definition of
qualified residence interest. 1In section 163(h)(2)(E), Congress
refers to section 6601. Finally, in section 163(h)(2)(F),
Congress refers to section 221 for a definition of interest on
educati onal | oans.

Congress al so provided sone indication of what constitutes
interest “properly allocable” to trade or business in section
469(e), relating to the passive activity loss rules. The neaning
of “properly allocable” may be determ ned by | ooking at

adj oi ni ng words and phrases. Simmons v. United States, 308 F.2d

938, 943-944 (5th Cr. 1962). Sections 469(e)(1)(A(i)(Il) and
(1) provide:

Sec. 469(e) Special Rules for Determning |Incone or Loss
From a Passive Activity.--For purposes of this section—-

(1) Certain incone not treated as incone from
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passive activity.-- In determning the inconme or |oss
fromany activity.--
(A) I'n general.-- There shall not be taken
i nto account —-
(i) any-
* * * * * * *

(I'l) expenses (other than interest)
which are clearly and directly allocable
to such gross inconme, and

(') interest expense properly
all ocable to such gross incone * * *

In 1986, section 469(e) was enacted concurrently with
section 163(h)(2)(A). As originally enacted, section
163(h)(2)(A) read “incurred or continued in connection with the
conduct of” and was changed in 1988 to “properly allocable”.?
This was done in an effort to harnonize section 163(h)(2)(A) wth
section 469(e).

When Congress enacted section 469(e) and | ater anended
section 163(h)(2)(A), it had the opportunity to place limts on
the relationship that an interest expense nust bear to the
conduct of an active trade or business. Congress explicitly
limted the “clearly and directly all ocable” standard to busi ness

expenses and the “properly allocable” standard to interest

expenses. |t reasonably can be inferred that “clearly and

1 The Technical and M scel | aneous Revenue Act of 1988,
Pub. L. 100-647, sec. 1005(c)(4), 102 Stat. 3342, 3390, H Rept.
100- 795, at 33-37 (1988).
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directly allocable” is nore restrictive than “properly

al l ocabl e”. Congress could have used the sanme standard, “clearly

and directly” in sections 469(e) and 163(h)(2)(A), yet, instead,

used the “properly allocable” standard for section 163(h)(2)(A).
Case |law prior to the enactnent of section 163(h)(2)(A)

defi ned the nexus between an interest expense and a trade or

busi ness. An interest expense arising froma deficiency rel ated

to a trade or business was treated |ike other business expenses

and could be deducted by a sole proprietorship. Standing v.

Conm ssioner, 28 T.C. 789 (1957, affd. 259 F.2d 450 (4th Cr

1958); see Polk v. Comm ssioner, 31 T.C 412 (1958), affd. 276

F.2d 601 (10th Cr. 1960); see also Reise v. Conmm ssioner, 35

T.C. 571 (1961), affd. 299 F.2d 380 (7th Cr. 1962). The above
cases relied on sections 22(n)(1), 23(a)(1)(A and 122(d)(5) of
the Internal Revenue Code of 1939. This definition conports with

the holding in United States v. Glnore, 372 U S. 39, 49 (1963),

whi ch provided that the relevant inquiry is whether “the origin
and character of the claimw th respect to which an expense was
incurred * * * is the controlling basic test of whether the
expense was ‘business’ or ‘personal’* * *”  ]d.

Congress is considered to be aware of these cases and the
deci sions existing before enactnment of |egislation. Dresser

Indus. v. United States, 238 F.3d 603 (5th G r. 2001). Congress

is considered to be aware of “all pertinent judgnments by our
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branch.” United States v. Barlow, 41 F.3d 935, 943 (5th G

1994). Thus, Congress is considered to have been aware of

St andi ng, Pol k, and Rei se when enacting section 163(h)(2)(A).

The majority contends that Standing, Polk, and Reise were

rendered ineffective by the passage of section 163(h)(2)(A)
because section 163(h)(2)(A) is different fromthe statutes on
whi ch the hol di ngs of those cases were based, and thus this
change in | anguage indicates a change in the neaning of the

statute. Mjority op. p. 29 (citing Russello v. United States,

464 U.S. 16 (1983)). However, it is well settled that when
Congress seeks to overturn prior case law, it nust do so in an
explicit manner; an inplicit inference to change the status quo

is inmpermssible. Bush v. CGceans Intl., 621 F.2d 207 (5th Gr.

1980), see Sea-Land Serv., Inc. v. United States, 874 F.2d 169,

172-173 (3d Gr. 1989). \Where Congress intends to overturn prior
law, it nmust do so in “clear, unm stakabl e, and unarguabl e

| anguage.” United States v. Singleton, 165 F.3d 1297, 1302 (10th

Cr. 1999). Conference commttee reports are valuable in
determining if Congress intended to overturn prior |aw, Sea-Land

Serv., Inc. v. United States, supra; see United States v.

Edwards, 23 F.2d 477 (8th Cr. 1927).
Congress did not express any intention to overturn Standing,
Pol k, and Reise, in the conference conmttee reports or el sewhere

in the legislative history of the Tax Reform Act of 1986 (1986
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TRA), Pub. L. 99-514, sec. 501, 100 Stat. 2233. Standing, PolKk,

and Rei se, were based on statutory | anguage which permtted a
deduction for interest if it arose “in carrying on a trade or
busi ness” and “attri butable to” the taxpayer’s trade or business.
See secs. 23(a)(1)(A), 22(n), and 122(d)(5) of the Internal
Revenue Code of 1939. The nmjority argues that this | anguage is
different fromthe | anguage “interest paid or accrued on
i ndebt edness incurred or continued in connection with the conduct
of a trade or business” and the Technical and M scel | aneous
Revenue Act of 1988 (1988 TAMRA), Pub. L. 100-647, sec.
1005(c)(4), 102 Stat. 3390, |anguage, and because of this
di fference, the sections have a different nmeaning.

In Russello, the Suprene Court anal yzed the substantive

di fferences between the two provisions in question. Russello v.

United States, supra at 22-24 (exam ning the substantive changes

and history of 18 U S.C. sec. 1963(a)(1) (1970), the Racketeer
| nfl uenced Corrupt Organization statute). |In Russello, the
Suprene Court determ ned that Congress expanded a provision
beyond its original scope. 1d. The mgjority has not engaged in
such an analysis. Additionally, the Supreme Court was construing
| anguage in the sane statute in Russello; whereas, in the instant
case, there are several statutes in question.

Moreover, it is not necessarily clear that the pre-1986 TRA

| anguage is substantively different fromthe 1986 TRA | anguage
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and the 1988 TAMRA | anguage. The argunent that a sinple change
indicates a different nmeaning seens to fail in the context of
1986 TRA and 1998 TAMRA, where Congress replaced “interest paid
or accrued on indebtedness incurred or continued in connection
wi th the conduct of a trade or business” in section 163(h)(2)(A)
with “properly allocable”. The 1988 TAMRA conference committee
report does not indicate an intent to change the neaning or reach
of section 163(h)(2)(A). However, reverting to the plain neaning
of these two phrases, it is reasonable to assert that they have
t he same neani ng even though the language is different. The sane
shoul d be true for the pre-1986 TRA | anguage.

The majority concludes that the | anguage of section
163(h)(2)(A) is anbi guous, which requires an exam nation of the
| egislative history of the section 163(h)(2)(A), as nandated by

Chevron U.S. A v. Natural Res. Def. Council, 467 U S. 837 (1984).

The Joint Statenent of Managers of the Conference Report, H
Conf. Rept. 99-841, at |1-151 to I1-154 (1986), 1986-3 C.B. (\ol.
4) 154, published Septenber 18, 1986 (Conference Committee
Report), provides:

Under the conference agreenent, personal interest is
not deductible. Personal interest is any interest, other
than interest incurred or continued in connection with the
conduct of a trade or business (other than the trade or
busi ness of perform ng services as a enployee), investnent
interest, or interest taken into account in conputing the
taxpayer’s income of |loss from passive activities for the
year. Personal interest also generally includes interest on
tax deficiencies.
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The majority argues that the use of the term “deficiencies”
in the Conference Conmttee Report may be uncl ear and that
“generally” only excludes certain types of estate taxes from
“personal interest”. Majority op. pp. 33-34. The effect of
these argunents is to restrain the force of the Conference
Comm ttee Report in determning the reach of what is “properly
all ocabl e” to a trade or business.

The term deficiency neans “the anount by which the incone,
gift, or estate tax due under the | aw exceeds the anount of such

tax shown on the return.” Bregin v. Conmnmi ssioner, 74 T.C. 1097,

1101-1102 (1980). The plain | anguage of the Conference Committee
Report supports petitioners because it excepts from personal
interest “interest incurred or continued in connection with the
conduct of a trade or business.” H Conf. Rept. 99-841, at II-
154, supra, 1986-3 C.B. (Vol. 4) at 154. The interest was
incurred as a result of a tax deficiency arising fromthe
operation of a sole proprietorship. The final sentence in the
above passage does not detract fromthis reading. “Cenerally” is
defined as “in disregard of specific instances and with regard to
an overall picture.” Wbster’s Tenth Collegiate D ctionary 485
(1998). The use of the term“generally” indicates that the
conference comm ttee understood that personal interest usually

i ncludes interest on tax deficiencies; however, there are

exceptions to this rule. A reasonable inference would be that
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interest on tax deficiencies arising froma sole proprietorship
are not within personal interest because the previous sentence
excepted that class of interest from“personal interest”. |If the
conference commttee intended all interest on deficiencies to be
i ncluded in personal interest, then the conference commttee
could have left the word “generally” out of the |ast sentence, so
t hat personal interest would cover all interest on deficiencies.

The majority holds that the Conference Conmttee Report is
not clear and accordingly justifies its reliance on the Joint
Comm ttee on Taxation General Explanation of the Tax Reform Act
of 1986, pp. 262-264, 266, published May 4, 1987 (Bl ue Book).
Majority op. p. 35. The majority argues that the confusion is
further exacerbated because the Bl ue Book provides that interest
on a tax deficiency relating to a sole proprietorshipis
consi dered personal interest. The majority goes too far in
rejecting the Conference Committee Report in favor of the Blue
Book.

I n upholding the validity of section 1.163-9T(b)(2)(i) (A,
Tenporary I ncone Tax Regs., supra, and refusing to follow Redl ark

v. Comm ssioner, 106 T.C. 31 (1996), the mmjority provides:

As applied to the instant case, section 1.163-
9T(b)(2)(1)(A), Tenporary Inconme Tax Regs., supra, treats
petitioners’ paynent of interest as nondeducti bl e “personal
interest”. The text of section 163(h)(2)(A) does not conpel
this result. The relevant |egislative history, however,
| ends sonme support to this interpretation of the statute.

[ Majority op. pp. 47-48.]
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The “legislative history” the majority relies on is the
material contained in the Blue Book and in the Joint Commttee on

Taxation, Summary of Conference Agreenent on H R 3838 (Tax

Ref orm Act of 1986) (JCS-16-86), August 29, 1986 (Staff Summary).

The Bl ue Book was published by congressional staff after the

enactment of 1986 TRA. The majority argues the Staff Sunmary,

whi ch was produced before 1986 TRA was enacted, corroborates

assertions nmade in the Blue Book regarding personal interest.
Such reliance is unwarranted and contrary to precedent. A

staff commttee s explanation of a provision is not a statenent

by legislators and was not relied on by |egislators when enacting

the 1986 TRA because it was published in May 1987. MDonald v.

Commi ssioner, 764 F.2d 322 (5th Gr. 1985), affg. T.C. Meno 1983-

197; see Zinniel v. Conm ssioner, 89 T.C. 357 (1987). A staff

summary expl anation provided after the enactnent of a provision

is not legislative history. Guilzon v. Conm ssioner, 985 F.2d

819 (5th Gr. 1993), affg. 97 T.C 237 (1991); see Zinniel v.

Conmm ssi oner, supra. The Staff Summary expl anation cannot be

considered part of the legislative history because it was
aut hored by Congressional staff, the staff of the Joint Conmttee

on Taxation, and not by Congress. Estate of Hutchinson v.

Conmm ssioner, 765 F.2d 665 (7th Gr. 1985), affg. T.C Meno.

1984-55. The Staff Summary, however, may be given sone
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deference, especially when the staff views expressed are
consistent wwth itens of |egislative history. |d.

| agree with Judge Thornton’s concurring opinion to the
extent that he concludes that the nmgjority’s reliance on the Bl ue
Book is m splaced. The Blue Book represents only the view of the
Congressional staff; it was not approved by Congress.
Furt hernore, the Bl ue Book could not have been relied upon by
Congress because it was published during the 100th Congress and
the Tax Reform Act was enacted by the 99th Congress. Also, the
Bl ue Book should not be relied on because it is inconsistent with
the Conference Conmttee Report, which would not treat interest
on a tax deficiency arising froma sole proprietorship as
personal interest, whereas the Bl ue Book would treat such
interest as personal interest.? Consequently, the majority’s
reliance on the Blue Book in validating section 1.163-
9T(b)(2)(i)(A), Tenporary Inconme Tax Regs., supra, mnust be
rej ect ed.

Section 1.163-9T(b)(2)(i)(A), Tenporary |Incone Tax Regs.,
supra, was not pronulgated as part of a |legislative mandate

permtting the Conmm ssioner to wite regulations. Rather, those

2 The Bl ue Book provides: “Personal interest also includes
i nterest on underpaynents of individual Federal, State, or |ocal
i ncone taxes notwi thstanding that all or a portion of the incone
may have arisen in a trade or business, because such taxes are
not considered derived fromthe conduct of a trade or business.”
Staff of Joint Comm On Taxation, General Explanation of the Tax
Ref orm Act of 1986, at 266. (J. Comm Print 1987).
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regul ati ons were promul gated pursuant to the Comm ssioner’s
section 7805(a) general power to promulgate interpretative
regul ations. An interpretative regulation warrants |ess

deference than legislative regulation. United States v. Vogel

Fertilizer Co., 455 U. S. 16, 24 (1982). Congress did grant the

Comm ssi oner the power to enact legislative regulations with
respect to sone provisions of section 163, but not with regard to
section 163(h)(2)(A).%® The Comm ssioner has not pronul gated

per manent regul ati ons despite the fact that this tenporary

regul ation was first promulgated in 1987.

Finally, the majority’s validation of section 1.163-
9T(b)(2)(1)(A), Tenporary Inconme Tax Regs., supra, begs a
significant policy question, and that is whether Congress ever
i ntended to deny individuals doing business through sole
proprietorships the advantages they would enjoy had they engaged

as a corporate form See Redlark v. Conmm ssioner, 106 T.C 31,

40-41 (1996). In the year before 1986 TRA was enacted, there
were 11,928, 738 nonfarm sol e proprietorship returns filed with
the Internal Revenue Service,* and as of 1999, there were

17,575, 643 nonfarm sol e proprietorship returns filed with the

3See Judge Swift’'s dissent pp. 103-104 and see generally
Judge Vasquez’ s dissent.

“Statistics of Inconme Bulletin, Vol. 20, no. 1, fromtable
10. —Nonfarm sol e proprietorship returns: selected incone
statenent itens for specified incone years, 1980-1998, Sumrer
2000.
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I nternal Revenue Service.® It is difficult to inmagine that
Congress was not aware of the nunber of individuals engaged in
sole proprietorships in 1986. It is even nore difficult to
conprehend that Congress would deny this |arge segnent of the
busi ness world a deduction for interest, which | believe is
clearly allocable to a trade or business, w thout nore di scussion
in the legislative history, or at least a clear directive to the
Comm ssioner to effect such a policy. To permt such a result is
to allow the Comm ssioner to make an end run around the
| egi sl ati ve powers of Congress.

For the foregoing reasons, | respectfully dissent.

SWFT, COLVIN, LARO, and VASQUEZ, JJ., agree with this
di ssenting opi nion.

5> Statistics of Incone Bulletin, Vol. 21, no. 1, fromtable
1. —Nonfarm sol e proprietorships: business receipts, payroll, and
net income, by industrial sectors classified with the North
Anmerican Industries C assification System Sumer 2001.
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SWFT, J., dissenting: Miinly for the reasons set forth in

my prior concurring opinion in Redlark v. Conm ssioner, 106 T.C

31, 48-49 (1996), revd. and remanded 141 F. 3d 936 (9th Cr

1998), | believe petitioners’ inconme tax deficiency interest
shoul d be regarded as properly allocable to petitioners’ business
under section 163(h)(2)(A) and as deducti bl e under section
163(a).

None of the five Courts of Appeals’ opinions cited by the
majority, or the instant nmajority opinion, persuades nme to the
contrary. Wthin the jurisdictions of the other seven geographic
Courts of Appeals, taxpayers still are entitled to rely on our
Court-reviewed Redlark opinion, and that is exactly what M. and

Ms. Robi nson have done. Lardas v. Commi ssioner, 99 T.C. 490,

495 (1992).
Two separate but related facts in this case are clear and

undi sputed: (1) Under the express and cl ear |anguage of section

163(h)(2)(A), if an interest expense is “properly allocable” to a
trade or business, the interest expense is deductible; and
(2) the tax adjustnents giving rise to petitioners’ 1987 tax
deficiency arose directly fromand in connection with
petitioners’ |aw business. Accordingly, sone portion of the
related i nterest expense should be allocable to the business and
shoul d be deducti bl e.

Under respondent’s “tenporary” regul ation, section 1.163-

9T(b)(2)(i)(A), Tenporary Inconme Tax Regs., 52 Fed. Reg. 48409
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(Dec. 22, 1987), outstanding now for 15 years, petitioners’
i nterest expense is nondeductible regardless of the fact that it
was incurred by petitioners in connection with the business.
Respondent’ s tenporary regul ati on and position herein should be
rejected as an erroneous attenpt to redefine the substantive
provi sion of section 163(h)(2)(A).

Respondent’ s tenporary regul ati on may provi de reasonabl e
met hods for allocating interest between a taxpayer’s business and
a taxpayer’s other activities, but if there is no question as to
what an item of interest expense relates to, then the statute is
clear and requires an allocation between the business and the
nonbusi ness portions thereof, and the portion allocable to the
t axpayer’s business is to be allowed as a deducti on.

Respondent’ s tenporary regulation, in a situation involving a
sole proprietorship trade or business and a related i ncone tax
deficiency, inproperly and contrary to the statute, establishes a
per se interest expense disallowance rule and would | eave no

i nterest expense to be all ocat ed.

Respondent’ s tenporary regulation is also inconsistent with
section 1.163-9T(b)(1)(i), Tenporary Incone Tax Regs., 52 Fed.
Reg. 48409 (Dec. 22, 1987), and wth the allocation rule provided
in the sister regulation relating to situations where no |oan
proceeds are involved in an underlying transaction or activity
(namely, where a seller or provider of goods or services provides

financing to a taxpayer or where a transaction involves interest
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expense associated with a nere extension of credit, not a
provi sion of funds). Section 1.163-8T(c)(3)(ii), Tenporary
| ncone Tax Regs., 52 Fed. Reg. 25001 (July 2, 1987), provides as

foll ows:

| f a taxpayer incurs or assunes a debt in consideration
for the sale or use of property, for services, or for
any ot her purpose, or takes property subject to a debt,
and no debt proceeds are disbursed to the taxpayer, the
debt is treated for purposes of this section as if the
t axpayer used an anount of the debt proceeds equal to

t he bal ance of the debt outstanding at such tinme to
make an expenditure for such property, services, or

ot her purpose. [Enphasis added.]

The above tenporary regul ation provides that in the
situations (and for any purpose) where financing and credit
transactions do not involve the disbursenent of |oan proceeds but
do involve the extension of credit, interest expense relating to
the extension of credit is to be allocated between the taxpayer’s
busi ness and personal activity based on the nature of the
underlying activity giving rise to the extension of credit.

Under section 1.163-8T(c)(3)(ii), Tenporary |ncone Tax
Regs., supra, as applicable to the instant case, even though no
| oan proceeds were disbursed by the Governnent to petitioners,
credit was extended by the Governnent to petitioners, and
petitioners were charged interest with regard thereto.

Because the underlying activity in question in this case
(giving rise to the tax deficiency and to the Governnent’s

extension of credit to petitioners) undisputedly relates to
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petitioners’ business, under section 1.163-8T(c)(3)(ii),
Tenporary I ncone Tax Regs., supra, sone interest expense should
be treated as properly allocable to petitioners’ business and as
deducti bl e under the statute.
As suggested in Judge Vasquez’s dissenting opinion, in
interpreting the statutory provisions in dispute herein, the

occasi onal deference mandated by Chevron U S . A, Inc. v. Natural

Res. Def. Council, Inc., 467 U S. 837, 842-843 (1984), to

governmental agency interpretations of statutory |anguage |eft
anbi guous by Congress is not applicable.

More recently, in United States v. Mead Corp., 533 U S 218

(2001), the Suprenme Court addressed the general and flexible
standard to be used by courts in evaluating what deference, if
any, should be given to agency interpretative regul ati ons and
rulings as foll ows:

The fair nmeasure of deference to an agency
admnistering its own statute has been understood to
vary with circunstances, and courts have | ooked to the
degree of the agency’ s care, its consistency,
formality, and rel ative expertness, and to the

per suasi veness of the agency’'s position * * *_ = * * *
[Id. at 228; fn. refs. omtted.]

And further:

“The wei ght [accorded to an adm nistrative] judgnment in
a particular case wll depend upon the thoroughness
evident in its consideration, the validity of its
reasoning, its consistency with earlier and | ater
pronouncenents, and all those factors which give it
power to persuade, if |acking power to control.” [ld.
at 228 (quoting Skidnore v. Swift & Co., 323 U. S. 134,
140 (1944)).]
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Consistent with the above statenent quoting Skidnore, and
bef ore concl udi ng whet her the particul ar agency rulings invol ved
therein (of the Environnental Protection Agency and of the U. S.
Cust onms Service, respectively) were entitled to Chevron type
deference, in both Chevron and Mead the Suprenme Court reviewed
the very “detail ed and reasoned” historical aspects of the E. P. A

ruling (Chevron U S. A, Inc. v. Natural Res. Def. Council, Inc.,

supra at 865), and the many “angles” of the classification ruling

procedures of the U S. Custons Service (United States v. Mead

Corp., supra at 231).1

In the instant case, however, with regard to respondent’s
promul gati on of section 1.163-9T(b)(2)(i)(A), Tenporary |ncone
Tax Regs., 52 Fed. Reg. 48409 (Dec. 22, 1987), there is scant
i ndi cation of respondent’s deliberations and degree of care
exercised prior to promulgation of the tenporary regulation. No
hi story of the devel opnent of the tenporary regulation is
avai l able. No hearing was held. No notice and comment were
provided. No proposed regul ati on was nmade available. No history
of respondent’s devel opnent of the policy position reflected in
the tenporary regulation is available. It appears to nme that the
statement in the 1987 Bl ue Book, discussed infra, and

respondent’s failed litigating position in years prior to 1986 as

1 See Chevron U S. A, Inc. v. Natural Res. Def. Council,
Inc., 467 U. S. 837, part VI at 853-859 (1984); United States v.
Mead Corp., 533 U.S. 218, part B at 231-234 (2001).
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to the deductibility of inconme tax deficiency interest relating
to an individual’s trade or business (see cases cited infra
note 7) are the only historical “angles” that woul d support the
per se disallowance rule of section 1.163-9T(b)(2)(i) (A,
Tenporary I ncone Tax Regs., supra. That being the case, Chevron
type deference is hardly appropriate.

O the Courts of Appeals that have addressed the issue
before us, two inappropriately treat section 1.163-
9T(b)(2)(i)(A), Tenporary Inconme Tax Regs., supra, as a

| egi sl ative regul ation. See Redlark v. Conm ssioner, 141 F.3d

936, 940 (9th Cr. 1998); MIller v. United States, 65 F.3d 687,

690 (8th Cir. 1995). To the contrary, where it so intends,
Congress knows how to specifically del egate |egislative
regul atory authority with regard to tax |egislation, and nowhere
in section 163(h) do we find such a del egation. For exanples of
such specific delegation of |egislative authority within just the
ot her subsections of section 163, see section 163(f)(2)(C
(it nvol ving interest expense on certain types of obligations that
are not in registered form; section 163(i)(5) (involving
i nterest expense on certain types of corporate debt instrunents
with substantial original issue discount); and section 163(1)(5)
(it nvol ving interest expense on certain types of corporate
i ndebt edness payable in the equity of the debtor).

Al t hough uphol ding it, the Court of Appeals for the Seventh

Circuit noted its concern with regard to the deference to be
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gi ven section 1.163-9T(b)(2)(i)(A), Tenporary Incone Tax Regs.,
supra, as follows:

In the absence of any confirmation that the tenporary
regul ation has, after the fact, undergone the scrutiny
that typifies a pre-adoption notice and comment peri od,
one could argue that section 1.163-9T(b)(2)(i)(A) is
entitled to no nore deference than a proposed

regul ation. * * *

What ever questions the “tenporary” nature of this
regul ation mght raise as to the degree of deference it
is owed, the parties thensel ves have chosen not to
pursue them * * * [Kikalos v. Conm ssioner, 190 F. 3d
791, 796 (7th Gr. 1999), revg. T.C Meno. 1998-92.]

Wth regard to the relevant legislative history relating to
enactnent in 1986 of subsection (h) of section 163, | submt that
a reading thereof is avail able which has not yet been consi dered
by the various courts addressing this issue and which: (1) Wuld
support a plain-neaning interpretation of section 163(h)(2)(A)
(all owi ng the deduction of individual income tax deficiency
interest relating to a trade or business), and (2) which would
not support respondent’s per se disallowance rule.

In the Joint Statenent of Managers of the Conference Report,
H. Conf. Rept. 99-841 (Vol. I1) at |1-154 (1986), 1986-3 C.B.
(Vol. 4), 1, 154, published on Septenber 18, 1986, the foll ow ng
statenment is made:

Under the conference agreenent, personal interest

is not deductible. Personal interest is any interest,

other than interest incurred or continued in connection

with the conduct of a trade or business * * * Personal

interest also generally includes interest on tax
deficiencies. [Enphasis added.]
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The enphasi zed | anguage in the above quotation fromthe
| egi slative history can be read to indicate that Congress in 1986
intended to carve out of the definition of personal interest al
interest relating to a trade or business. Once all trade or
busi ness interest is carved out of personal interest by the above
enphasi zed | anguage, the next sentence generally describing
personal interest only reaches types of interest |left over, but
not business interest that already is carved out by the prior
| anguage. Wth this reading of the |legislative history, the |ast
sentence in the above quotation (nanely, “Personal interest also
generally includes interest on tax deficiencies.”) may be read to
reach only interest on tax deficiencies not related to a
t axpayer’s trade or business.

O the approximately 15 law review and journal articles pre-

and post-Redlark v. Conm ssioner, 106 T.C. 31 (1996), revd. and

remanded 141 F. 3d 936 (9th Cir. 1998), that comment substantively
on the issue before us, seven support our original Redlark

opinion on the statutory interpretation,? and one supports it on

2 Eller, “Interest Deduction for Noncorporate Tax
Deficiencies”, 56 Taxn. for Acct. 209, 211 (1996); Lipton,
“Redl ark Reversed but Interest Deductions for Business Tax
Deficiencies is Still an Open Issue”, 89 J. Taxn. 24, 28 (1998);
Li pton, “Divided Tax Court Allows Deduction of Interest on Tax
Arising Froma Trade or Business”, 84 J. Taxn. 218, 222 (1996);
Newmar k & Engl ebrecht, “Courts Split on Individuals Deficiency
I nt erest Deduction”, 62 Prac. Tax Strat. 87, 95 (1999); Raby &
Raby, “Allocating Individual Tax Deficiency Interest”, 70 Tax
Notes 573, 575 (1996); Andreozzi, Conment, “Prohibiting the
Deduction for Noncorporate Tax Deficiency Interest: Wen

(continued. . .)
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policy grounds®. Two articles agree with the Courts of Appeals’
reversals on the statutory interpretation.* The bal ance of the
articles coment on the issue and the controversy but appear to
take no position one way or the other.?
One comment at or st at ed:

Tenp. Reg. 1.163-9T(b)(2)(i)(A) should be invalidated if it
is inconsistent with other statutes and regulations. It
appears to be in conflict with Tenp. Reg. 1.163-
8T(c)(3)(ii), which was al so enacted after the Bl ue Book
expl anation was published. This regulation controls when no
| oan proceeds are received as foll ows:

| f a taxpayer incurs or assunes a debt in
consideration for the sale or use of property, for
services, or for any other purposes, or takes
property subject to a debt, and no debt proceeds
are disbursed to the taxpayers, the debt is
treated for purposes of this section as if the
t axpayer used an anount of the debt proceeds equal

2(...continued)
Treasury Goes Too Far”, 34 J. Marshall L. Rev. 557, 579-581
(2001); Reynolds, Comrent, “Redlark v. Comm ssioner: A ‘Bird in
the Hand’ for Noncorporate Taxpayers?”, 47 Case W Res. L. Rev.
751, 795 (1997).

3 Engel, “Deducting Interest on Federal |ncone Tax
Under paynents: A Roadmap Through a 50- Year Quagmre”, 16 Va. Tax
Rev. 237, 296-297 (1996).

4 Harllee, 536-2nd Tax Mgnt. (BNA), “Interest Expense
Deductions”, at A-113 (1998); Popkin, “The Taxpayers’ Third
Personality: Comrents on Redlark v. Conmm ssioner”, 72 Ind. L.J.
41, 61 (1996).

5 7 Mertens, Law of Federal |nconme Taxation, sec. 26:35, at

93 (2001); Banoff et al., “After Allen, |Is There Substantia
Aut hority for Deducting Interest on Tax Deficiencies?’, 90 J.
Taxn. 377 (1999); Banoff et al., “Two More Courts Reject Redlark

— Interest on Taxes Not Deductible”, 91 J. Taxn. 255 (1999);

Raby, “Deducting Interest on a Form 1040 Deficiency”, 67 Tax

Not es 945, 946 (1995); “Interest on Taxes Never Deductible, Ninth
Crcuit Says — Redl ark Reversed”, 88 J. Taxn. 260 (1998).
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to the bal ance of the debt outstanding at such
tinme to nake an expenditure for such property,
services, or other purpose.

“I'n the case of deficiency interest, the
Governnent essentially extends credit to a taxpayer and
assesses interest for the extension of that credit.
Thus, when the underlying activity which creates the
deficiency relates to a taxpayer’s business, the
interest is ‘allocable’ to the business and deductible
under section 163(h)(2)(A).” [Quoting Allen v. United
States, 987 F. Supp. 460, 466 (D.C. N.C. 1997), revd.
173 F. 3d 533 (4th Cr. 1999).] Since Tenp. Reg. 1.163-
9T(b)(2)(i)(A) is in direct conflict with an earlier-
enacted regul ation that al so covers the deductibility
of deficiency interest related to a trade or business,
Tenp. Reg. 1.163-9T(b)(2)(i)(A) cannot be considered a
reasonable interpretation of the statute. [Newmark &
Engl ebrecht, “Courts Split on Individuals’ Deficiency
I nt erest Deduction”, 62 Prac. Tax Strat. 87, 95 (1999);
fn. ref. omtted.]

Wth regard to the Blue Book to the 1986 Act, and its

iar origin, we noted in our original opinion, Redlark v.

1ssioner, 106 T.C. at 45 n.7, as foll ows:

[We al so note that the Tax Reform Act of 1986, Pub. L.
99-514, 100 Stat. 2085, was enacted on Cct. 22, 1986,
during the 99th Congress, whereas the General

Expl anati on [the Bl ue Book] was published on May 4,
1987, during the 100th Congress. Thus, the General

Expl anation is not even entitled to the respect it

m ght ot herw se be accorded if it had been prepared for
t he Congress which enacted sec. 163(h).

See also Allen v. Conm ssioner, 118 T.C. 1, 14-15 (2002),

i nvol

ving the alternative mninmumtax under section 55 and

commenting on the Iimted useful ness of the Bl ue Book applicable

to the 1986 Act. Further with regard to the Bl ue Book, see the

concurring opinion herein of Judge Thornton.
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Wth regard to the I egal context or climte which existed in
1986, at the tine subsection (h) of section 163 was added to the
Code, another commentator has stat ed:

The problemw th the dissent’s reasoning [in our
Redl ark opinion, 106 T.C. 31] is that, like the E ghth
Circuit [in MlIler v. United States, 65 F.3d 687, 689-
690 (8th Cir. 1995)], it assunes that the statute is
unclear. This assunption is based on the fact that
section 163(h)(2)(A) defines personal interest by
excl udi ng busi ness interest w thout providing a
specific definition for business interest. The Eighth
Crcuit in Mller held that the absence of a definition
of “business interest” created the anbiguity on which
the RS could hang its hat.

As the Tax Court’s decision illustrates, however,
Congress does not legislate in a vacuum Under the
prior case law, the interest on an incone tax
deficiency resulting froman adjustnent involving a
trade or business was treated as interest incurred in a
trade or business. |If Congress is deened to have been
aware of the law at the tinme it enacted Section
163(h)(2)(A), there was no anbiguity in the statutory
| anguage. [Lipton, “Divided Tax Court Allows Deduction
of Interest on Tax Arising Froma Trade or Business”,
84 J. Taxn. 218, 222 (1996).]

Lastly, as | read it, the legislative history relating to
the 1986 and the 1988 rel evant |egislative changes to section 163
shows that Congress, in disallow ng personal interest, was
addressing “consuner” interest, not interest that was
specifically attributable to a taxpayer’s trade or busi ness.

In sum section 1.163-9T(b)(2)(i)(A), Tenporary I|Incone Tax
Regs., 52 Fed. Reg. 48409 (Dec. 22, 1987), is only

interpretative. After 15 years, it is still in tenporary forms?

6 Since Nov. 20, 1988, tenporary regul ati ons pronul gated
(continued. . .)
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Taking into account “all those factors” that bear upon its

per suasi veness (see the above quotation fromUnited States v.

Mead Corp., 533 U.S. 218, 228 (2001)), nanely--

(1) The unanbi guous statutory | anguage of section
163(h)(2) (A) under which all interest expense properly
all ocable to a trade or business is deducti bl e;

(2) The relevant legislative history;

(3) The case |law existing at the tinme section 163(h) was
enacted in 1986 that allowed a deduction for incone tax
deficiency interest relating to a taxpayer’s business;’

(4) The | anguage of section 1.163-9T(b)(1)(i) Tenporary

I ncone Tax Regs., supra, and the | anguage of section 1.163-
8T(c)(3)(ii), Tenporary Income Tax Regs., supra,® both of
whi ch woul d support an allocation and the deduction of an

i ndi vi dual taxpayer’s trade or business related incone tax
deficiency interest; and

(5) The lack of any indication that Treasury or respondent,
prior to promul gation of section 1.163-9T(b)(2)(i) (A,
Tenporary | ncone Tax Regs., supra, under which a per se

di sal | onance rul e was adopted affecting thousands of

i ndi vi dual taxpayers® gave any significant policy
consideration to the question of statutory interpretation at
i ssue herein;

5(...continued)
thereafter automatically sunset after 3 years. Sec. 7805(e).

" See Reise v. Conmissioner, 35 T.C. 571 (1961), affd. 299
F.2d 380 (7th Cr. 1962); Polk v. Conm ssioner, 31 T.C 412
(1958), affd. 276 F.2d 601 (10th Cr. 1960); Standing V.
Conm ssioner, 28 T.C. 789 (1957), affd. 259 F.2d 450 (4th Gr.
1958) .

8 Note that sec. 1.163-8T(c)(3)(ii), Tenporary |Incone Tax
Regs., was promulgated on July 2, 1987, 52 Fed. Reg. 25001
(July 2, 1987), prior to pronulgation on Dec. 22, 1987 of sec.
1.163-9T(b)(2) (i) (A), Tenporary Incone Tax Regs., 52 Fed. Reg.
48409 (Dec. 22, 1987).

® See the dissenting opinion of Chief Judge Wells.
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section 1.163-9T(b)(2)(i)(A), Tenporary Incone Tax Regs., supra,
is entitled to little, 1f any, deference. It is not persuasive,
and it should be rejected.
Respectfully, in my opinion, petitioners business-related
i ncone tax deficiency interest should be deducti bl e.

VELLS, COLVIN, LARO and VASQUEZ, JJ., agree with this
di ssenting opinion.
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VASQUEZ, J., dissenting: The majority has failed to
convince nme that we should not abide by our previous holding in

Redl ark v. Comm ssioner, 106 T.C. 31 (1996), revd. and renmanded

141 F. 3d 936 (9th Cir. 1998). | continue to agree that section
1.163-9T(b)(2) (i) (A), Tenporary Incone Tax Regs., 52 Fed. Reg.
48409 (Dec. 22, 1987) (the 9T regulation), is invalid for the
reasons stated in the mgjority and concurring opinions in
Redlark. | wite separately, however, to address the appropriate
standard of review applicable to the case at bar in |ight of the

U S. Suprenme Court’s opinion in United States v. Mead Corp., 533

U. S 218 (2001), and the various Courts of Appeals’ opinions--
including the Fifth, Seventh, Eighth, Ninth, and D strict of
Col unbia Circuit opinions--addressing Mead.

| . Mead

In Mead, the U S. Supreme Court clarified the limts of

def erence pursuant to Chevron U. S.A Inc. v. Natural Res. Def.

Council, Inc., 467 U S. 837 (1984), owed to an agency’s

interpretation of a statute it admnisters. The Court held that
an agency’s interpretation of a particular statutory provision
qualifies for Chevron deference when (1) Congress del egated
authority to the agency to make rules carrying the force of |aw,
and (2) the agency interpretation claimng deference was

promul gated in the exercise of that authority. United States v.

Mead Corp., supra at 226-227. Thus, the del egation of authority

by Congress to the agency is insufficient in and of itself to
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entitle the agency inplenentation to Chevron deference; the
agency nust al so actually invoke the authority delegated. 1d. at
226- 227, 237

The Court clarified Chevron by stating that the del egation
of authority may be either explicit or inplicit, and when Chevron
deference applies, a reviewing court is obliged to accept the
agency’s position if Congress has not previously spoken to the
poi nt at issue and the agency’s interpretation is reasonable.
Id. at 227, 229. Thus, any regulation entitled to Chevron
deference is binding on the courts unless procedurally defective,
arbitrary or capricious in substance, or manifestly contrary to
the statute. |d. at 227

Precedenti al val ue al one, however, does not add up to
Chevron entitlenment; interpretive rules sonetinmes nmay function as
precedents, and they enjoy no Chevron status as a class. [|d. at
232. Although not limting Chevron deference to situations where
noti ce-and- coment rul emaki ng or formal adjudications took place,
the Court focused on these attributes and stated they are
significant in determ ni ng whet her Congress contenpl ated
adm nistrative action with the effect of |aw and whet her Chevron

deference is appropriate.! |d. at 230, 231, 233, 234.

1 The Court cites nunerous cases where noti ce-and-conment
rul emeki ng took place, but only one where it did not, and
Chevron deference was accorded. United States v. Mead Corp., 533
U.S. 218, 230 n.12, 231 n.13 (2001).
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When an agency’s interpretation of a particular statutory
provi sion does not qualify for Chevron deference, it still may

nmerit some deference pursuant to Skidnore v. Swift & Co., 323

US 134 (1944). United States v. Mead Corp., supra at 234-235,

237. Pursuant to Skidnore, the agency’ s interpretation would be
accorded respect proportional to its “power to persuade’”. 1d. at
235.

1. Chronoloqy of the Case Law Pre-Mead

A. MIller--Eighth Grcuit

The U. S. Court of Appeals for the Eighth Crcuit was the
first Court of Appeals to address the validity of the 9T

regulation. Mller v. United States, 65 F.3d 687 (8th Cr

1995). The Court of Appeals for the Eighth Crcuit relied on
Chevron to determne the validity of the 9T regulation. 1d. at
689. The court did not state that section 163(h)(2)(A) was

anbi guous; instead, it concluded that Congress failed to define
what constitutes “business interest”? in the statute, and this
was an inplicit legislative delegation of authority to the

Comm ssioner. 1d. at 690. But see Judge Swift’'s dissent p. 104.
The court then relied on The General Explanation of the Tax

Ref orm Act of 1986 (Bl ue Book) issued by the staff of the Joint
Committee on Taxation to conclude that the 9T regul ation was a

perm ssi bl e construction of the statute. 1d. at 690-691.

2 It is unclear why the court chose to focus on “business
interest” rather than “personal interest”.
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B. Redl ar k
1. Tax Court
In Redlark, we noted that the 9T regul ati on was an

interpretive, rather than a legislative, regulation. Redlark v.

Comm ssioner, 106 T.C. at 38. W respectfully disagreed with the

Court of Appeals for the Eighth Grcuit’s conclusion and held
that the 9T regul ati on was unreasonabl e and an i nperm ssible
reading of the statute. [d. at 47

In di ssent, Judge Hal pern stated that in the absence of
tenporary regul ations a reasonable interpretation of section
163(h)(2) (A would include the interest here in question and that

deficiency interest attributable to nonenpl oyee trade or busi ness

incone is not personal interest. |[d. at 65 (Hal pern, J.,
di ssenting). In his view, however, we should have upheld the 9T
regulation as valid as it was entitled to Chevron deference. 1d.

at 66 (Hal pern, J., dissenting).

2. Ninth Grcuit

The U. S. Court of Appeals for the NNnth Grcuit, agreeing

with the Eighth Grcuit, reversed. Redlark v. Comm ssioner, 141

F.3d at 938, 941. The Court of Appeals for the Ninth Crcuit,

i ke that of the Eighth Crcuit, also treated the 9T regul ation
as a legislative regulation. 1d. at 940. The court gave the 9T
regul ati on Chevron deference and stated that the issue was

whet her the 9T regulation was a perm ssible interpretation of

section 163(h). [d. at 938. The Court of Appeals for the Ninth
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Circuit acknowl edged that it was reasonable that incone tax
deficiencies should properly be considered allocable to their
business. 1d. at 939. The court, however, applied Chevron and,
like the Eighth Crcuit, relied on the Blue Book to concl ude that
the 9T reqgul ation was a perm ssible construction of the statute.
Id. at 939, 941

C. Allen--Fourth Circuit

The U. S. Court of Appeals for the Fourth Circuit concl uded

t hat section 163(h) was anmbiguous. Allen v. United States, 173

F.3d 533, 534 (4th Gr. 1999). It based this conclusion on “the
absence of a statutory directive’” as to the nmeaning of “properly
al l ocabl e” and the fact that there were “sharply divergent
opinions” in Redlark.® 1d. at 536. The court applied Chevron
and accorded the 9T regul ati on Chevron deference. 1d. at 537.
The Court of Appeals for the Fourth Grcuit also relied on the
Bl ue Book to conclude that the 9T regul ati on was a perm ssible
construction of the statute. 1d. at 537-538.

D. McDonnel | --Sixth Crcuit

The U. S. Court of Appeals for the Sixth Grcuit, wthout
analysis, sinply relied on the analysis of the Court of Appeals

for the Ninth Crcuit in Redl ark. McDonnell v. United States,

180 F.3d 721, 723 (6th Cir. 1999).

3 This suggests that every tine a statute fails to define a
word or term or any time judges disagree regardi ng the neani ng
of a word or phrase in a statute, the statute is automatically
anbi guous.
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E. Ki kal os--Seventh Crcuit

The U. S. Court of Appeals for the Seventh G rcuit
acknow edged that the 9T regulation is an interpretive

regul ation. Kikalos v. Conmm ssioner, 190 F.3d 791, 795 (7th G

1999), revg. T.C. Meno. 1998-92 (which relied on our opinion in
Redl ark). The Court of Appeals for the Seventh Crcuit stated
that “interpretive regulations of this sort, when subject to a
noti ce- and- comment procedure, are reviewed deferentially, under
the criteria articulated in” Chevron and its progeny. 1d. The
court noted that the 9T regulation did not go through notice-and-
comment and that such a regulation mght be entitled to no nore
def erence than a proposed regulation.* |d. at 796. The Court of
Appeal s for the Seventh Circuit, however, |eft for another day
what deference a regulation of this sort is due because the
parties assuned Chevron deference applied. 1d. Therefore, the
court accorded the 9T regul ati on Chevron deference. |d.

The Court of Appeals for the Seventh Circuit acknow edged
that in light of the cases predating the Tax Reform Act of 1986
(TRA 1986), Pub. L. 99-514, 100 Stat. 2085, one could argue with
sone force that where an incone tax deficiency results froma
t axpayer’s trade or business the interest accrued on that

deficiency should be allocable to the trade or business. |d. at

4 Proposed regul ations are generally not afforded any nore
wei ght than that of the position advanced by the Comm ssioner on
brief. Gen. Dynamcs Corp. v. Comm ssioner, 108 T.C 107, 120
(1997); Laglia v. Conmm ssioner, 88 T.C 894, 897 (1987).
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797-798. Based on the Blue Book and the deference to be accorded
under Chevron, however, the court upheld the validity of the
regulation. 1d.

F. Summary of the Cases

Thus, all five of the Courts of Appeals accorded the 9T
regul ati on Chevron deference.

[, Post - Mead Case Law

In the years that have passed since the U S. Courts of
Appeal s issued their opinions regarding the 9T regul ati on,
principles of |aw have devel oped regardi ng the Chevron doctri ne.
See supra, part I. The U S. Court of Appeals for the Fifth
Crcuit, the circuit to which appeal in the instant case |ies,
has stated: “Mead clarified that Chevron' s expansive conception
of judicial deference to an adm nistrative agency’s | egal
interpretation applies only when ‘ Congress del egated authority to
t he agency generally to make rules carrying the force of |aw, and
* * * the agency interpretation claimng deference was

promul gated in the exercise of that authority.”” Pool Co. v.

Cooper, 274 F.3d 173, 177 n.3 (5th Cr. 2001). In the absence of
Chevron deference, pursuant to Mead, the agency’s interpretation
is accorded respect under Skidnore according to its “power to

persuade”. 1d. at 177; see also Landmark Legal Found. v. [|RS,

267 F.3d 1132, 1135-1136 (D.C. Cr. 2001) (when Chevron deference
does not apply, the IRS s interpretations are entitled to “no

nore than the weight derived fromtheir ‘power to persuade.’”).
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In light of Mead, Chevron deference is reserved for only

t hose agency interpretations reached through notice-and-comment

or conparable formal adm nistrative procedures. |Ind. Famly &

Soc. Servs. Admin. v. Thonpson, 286 F.3d 476, 480 (7th Gr.

2002); TeanBank, N.A. v. MCdure, 279 F.3d 614, 619 (8th G

2002); U.S. Freightways Corp. v. Comm ssioner, 270 F.3d 1137,

1141 (7th Gr. 2001) (involving the Comm ssioner of Internal
Revenue), revg. 113 T.C 329 (1999). Wiile the Suprene Court

| eft open the possibility that Chevron deference may be
appropriate in instances simlar to notice-and-coment rul emaking
or formal adjudication, it did not clearly outline these

instances.® Matz v. Household Intl. Tax Reduction Inv. Plan, 265

F.3d 572, 574 (7th Cr. 2001). Agency interpretations that are
not the result of such formal adm nistrative procedures are

entitled to the | esser deference accorded under Ski dnore. | nd.

Famly & Soc. Servs. Adnmin. v. Thonpson, supra at 480; Teanbank

N.A. v. McCdure, supra at 619 n.4; U.S. Frei ghtways Corp. V.

Conmi ssi oner, supra at 1141.

Furthernmore, in applying Mead, “nere anbiguity in a statute
is not evidence of congressional delegation of authority”, agency

authority is not to be lightly presuned, and courts shoul d not

5 “Only when agencies act through ‘adjudication[,] notice-
and- comment rul emaking, or * * * sone other [ procedure]
i ndicat[ing] conparabl e congressional intent [whatever that
means]’ is Chevron deference applicable * * * |7 United States
v. Mead Corp., supra at 240 (Scalia, J., dissenting).
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presunme a del egati on of power based solely on the fact that there

was not an express w thholding of such power. Mch. v. EPA 268
F.3d 1075, 1082 & n.2 (D.C. Cir. 2001).

The fact that a court pre-Mead found the agency’s position
to be reasonabl e under the Chevron standard is insufficient;
after Mead, if Chevron is inapplicable the agency’s position nust

be persuasive. Mtz v. Household Intl. Tax Reduction Inv. Plan,

supra at 573-575 (applying this rule to the IRS). It is “plain
error for [courts] to rely on” Chevron in determ ning what

deference to give agency actions w thout considering Mead. Am

Fedn. of Govt. Empl oyees, AFL-CIO v. Veneman, 284 F.3d 125, 129

(D.C. Gr. 2002). To the extent decisions using a pre-Mad

analysis differ fromthe analysis set forth in Mead, Mead

controls. Hall v. US. EPA 273 F.3d 1146, 1156 n.6 (9th Cr

2001) .

V. Applying Mead to This Case

| note that “Chevron has had a checkered career in the tax

arena.” Cent. Pa. Sav. Association v. Conmm ssioner, 104 T.C

384, 391 (1995). “The degree to which courts are bound by agency
interpretations of |aw has been |ike quicksand. The standard
seens to have been constantly shifting, steadily sinking, and,
fromthe perspective of the internedi ate appellate courts,

frustrating.” Wl paw v. Conm ssioner, 47 F.3d 787, 790 (6th Cr

1995), revg. T.C. Menmp. 1993-322.



- 121 -
We have previously avoi ded, pre-Mad, the question of
whet her tenporary regul ati ons pronul gated wi t hout noti ce-and-
comrent procedures are entitled to Chevron deference.

Uni onBanCal Corp. v. Comm ssioner, 113 T.C 309, 316-317 (1999).

We al so have previously questioned, pre-Mad, whether

Chevron applies to interpretive regulations. Cent. Pa. Sav.

Associ ation v. Conm ssioner, supra at 391 (citing E. 1. duPont de

Nenmours & Co. v. Comm ssioner, 41 F.3d 130 (3d Gr. 1994), affg.
102 T.C. 1 (1994)). The question of what deference interpretive
regul ations, including tenporary regul ations issued w t hout
noti ce-and- comment procedures, are entitled needs to be answered
in light of Mead.

The first question in the Mead anal ysis is whet her Congress
del egated authority to the agency to nake rules carrying the

force and effect of | aw. United States v. Mead Corp., supra at

226-227; Pool Co. v. Cooper, supra at 177 n.3. The second

guestion is whether the agency invoked that authority. United

States v. Mead Corp., supra; Pool Co. v. Cooper, supra. In this

case, however, even assum ng that we were to answer the first
guestion in the affirmative, we nust answer the second question--
whet her the agency invoked the authority del egated--in the
negati ve for the reasons set forth bel ow

Regul ations are either legislative or interpretive in

character. Tutor-Saliba Corp. v. Conmi ssioner, 115 T.C 1, 7

(2000). Interpretive regulations are promul gated under the
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general authority vested in the Secretary by section 7805,
whereas | egislative regulations are issued pursuant to a specific

congressional delegation to the Secretary. [1d.; Hefti v.

Commi ssioner, 97 T.C 180, 189 (1991), affd. 983 F.2d 868 (8th

Cr. 1993). “An interpretive regulation may be contrasted to a
| egi sl ative regul ati on, one which is mandated specifically in the

statute and has the force and effect of law.” Matheson v.

Comm ssioner, 74 T.C. 836, 840 n.7 (1980).

In Redlark v. Conm ssioner, 106 T.C. at 38, we stated:

The regul ations involved herein were pronul gated

pursuant to the general authority granted to the

Secretary of the Treasury by section 7805(a) and not

pursuant to specific legislative authority, T.D. 8168,

1988-1 C.B. 80, 83; they are therefore interpretive.
The majority opinion in this case agrees with this concl usi on,
and the Conmm ssioner concedes that the 9T regulation is an
interpretive regulation. Mjority op. p. 40. As such, even if
the statute were anbi guous, but see Chief Judge Wells’'s dissent,
and assum ng Congress del egated authority to the IRS to make
rules carrying the force and effect of lawin this area, but see
Judge Swift’'s dissent p. 104, it appears that by choosing to
i ssue the 9T regul ation pursuant to section 7805 the Conmm ssi oner
did not issue the 9T reqgul ation pursuant to a specific

congressi onal delegation authority having the force and effect of

law. See Tutor-Saliba Corp. v. Conm ssioner, supra at 7;

Mat heson v. Conm ssioner, supra at 840 n.7. Thus, the 9T

regulation is not entitled to Chevron deference; it is only
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entitled to Skidnore deference.® United States v. Mead Corp.,

supra at 234-235; Pool Co. v. Cooper, supra at 177.

V. The Majority Opinion

The majority relies on the pre-Mead opinions of the U S
Courts of Appeals for the Fourth, Sixth, Seventh, Eighth and
Ninth Crcuits to support its conclusion that the 9T regul ati on
is valid. Myjority op. pp. 10-13. This is wong, as these cases

were all decided pre-Mead. Am Fedn. of Govt. Enployees, AFL-CIO

v. Veneman, supra at 129; Hall v. U.S. EPA, supra at 1156 n.6;

Mat z v. Household Intl. Tax Reduction Inv. Plan, supra at 575.

In judging the validity of the 9T regulation, the majority
accords an interpretive regulation “consi derable weight”, states
that it will uphold interpretive regulations if they inplenent
t he congressional mandate in sonme reasonabl e manner, applies the
pre- Mead anal ysis, and gives the 9T regul ati on Chevron deference.
Majority op. pp. 40-41, 43, 51-52. In light of Mead, this
anal ysis is inproper.

Additionally, as is pointed out by Judge Thornton in his

concurring opinion, the majority relies on the Joint Conmmttee

6 1t also appears that the 9T regulation is not entitled to
Chevron deference for another reason: The 9T regulation did not
go through notice-and-comment, there is no evidence that it went
t hrough conparabl e formal adm nistrative procedures, and it
remains in tenporary form15 years later. [Ind. Famly & Soc.
Servs. Admin. v. Thonpson, 286 F.3d 476, 480 (7th Gr. 2002);
TeanBank, N. A v. MCure, 279 F.3d 614, 619 (8th Cr. 2002);
U.S. Freightways Corp. v. Conm ssioner, 270 F.3d 1137, 1141 (7th
Cr. 2001), revg. 113 T.C. 329 (1999); Kikalos v. Conmm ssioner,
190 F.3d 791, 796 (7th Gr. 1999), revg. T.C. Menp. 1998-92.
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staff summary (even though the conference commttee chose to
adopt | anguage less restrictive than the staff summary) and on
t he Bl ue Book (even though the Bl ue Book goes far beyond the
| anguage of the conference commttee report to insert ideas from
the staff summary that it previously suggested to the conference
commttee, but which the conference conmttee rejected and even
t hough the Bl ue Book was published during the 100t h Congress
whil e TRA 1986 was enacted during the 99th Congress). Mjjority
op. pp. 17-18, 35. For the reasons stated in Judge Thornton’s
concurring opinion, our opinion in Redlark, and Judge Laro’s
concurring opinion in Redlark, | find this reliance unpersuasive.
See al so Judge Swift’'s dissent p. 108.

The majority acknow edges that section 163(h)(2)(A) does not
conpel the result contained in the 9T regulation but relies on
the Joint Commttee staff summary and Bl ue Book to concl ude the
9T regulation is a perm ssible construction. Mjority op. pp.
47-52. This would be a slender reed on which to concl ude that
the 9T regul ati on has the power to persuade and is entitled to

deference under Skidnore v. Swift & Co., supra, especially in

[ight of the acknowl edgnent that a reasonable interpretation of
section 163(h)(2)(A) is that inconme tax deficiency interest
attributable to nonenpl oyee trade or business incone should
properly be considered allocable to a trade or business and t hat
the pre-TRA 1986 case | aw al so supports this conclusion. Kikalos

v. Conm ssioner, 190 F.3d at 797-798; Redlark v. Comm Ssi oner,
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141 F.3d at 939; Redlark v. Conm ssioner, 106 T.C. at 65

(Hal pern, J., dissenting).
Def erence only sets the framework for judicial analysis; it

does not displace it. United States v. Vogel Fertilizer Co., 455

US 16, 24 (1982); United States v. Cartwight, 411 U S. 546

550 (1973); Dresser Indus., Inc. v. Comm ssioner, 911 F.2d 1128,

1137 (5th Gr. 1990). The majority relies on Courts of Appeals

opi nions predating United States v. Mead Corp., supra, to analyze

the validity of section 1.163-9T, Tenporary |Inconme Tax Regs. The
majority’s analysis is incorrect; therefore, | respectfully
di ssent .

VELLS, SWFT, COLVIN, and LARO, JJ., agree with this
di ssenting opi nion.



